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SESSION ONE: Is That a Crack in the Wall of Separation? 

FIRST AMENDMENT 

The Founding Fathers and Religion 
 
George Washington's Farewell Address  
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The Declaration of Independence 
 
Constitution of the United States 
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EUROPE’S BLOODY HISTORY 

German Peasant's War (1524-1525)  
 
Battle of Kappel in Switzerland (1531) an account of the battle between Catholic and 

reformed Swiss.  
 
Schmalkaldic War (1546-1547) The Lutheran princes square off against Roman Catholic 

Emperor Charles V.  
 
The German, Spanish Netherlands, and French Wars of Religion (1562-1598)  

Eighty Year's War (1568-1648) in the Low Countries A war between Catholics and 

Protestants in the Netherlands.  

Thirty Years War (1618-1648) affecting the Holy Roman Empire  



Second Hundred Year War (1689-1815) 
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Maryland, New York, North Carolina, and South Carolina 
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Anti-Catholic Sentiment in Colonial America 
 
Religious Rights in Virginia- this link discusses how Virginia went from an Anglican 
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SESSION THREE: Is America a Christian Nation? 

 

SUPREME COURT DECISIONS: 

Everson vs. Board of Education- Hugo Black discusses Jefferson’s Wall of Separation.  
 
William Rehnquist writes about Hugo Black’s use of Jefferson’s Wall of Separation:  
 

Lynch vs. Donnelly (1984)- can a municipality put a manger scene in the public square?  
 
 

Tad Armstrong- wrote this column about a Supreme Court decision regarding religious 
symbols in public space.  
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Hosanna Tabor case- does a church have the right to hire who it wants?  
 
Memorial Day prayer- can the U.S. Dept. of Veteran’s Affairs stop a pastor from including 

the name Jesus Christ in a Memorial Day prayer at Houston National Cemetery?  

Patient Protection and Affordable Care Act (PPACA) 

Lutheran Church-Missouri Synod President Matthew Harrison comments on 
Supreme Court’s June 28, 2012 ruling.  

 
Open Letter on Religious Freedom 

 

RELIGIOUS CONTRIBUTIONS TO THE UNITED STATES 

 Military 

Chaplains- In the Shadow of Death 
 
Operation Barnabas- a network of care to military members and their families-  
 
Civil Air Patrol Chaplain: Rev. Jeff Williams-  

 Relief Agencies 

Catholic Charities of St. Louis 
 



LCMS World Relief and Human Care 
 
Lutheran World Relief 
 
Lutheran Immigration and Refugee Service 

 

THE RELIGIOUS PANORAMA IN THE UNITED STATES 

The 2012 Statistical Abstract from the United States Census Bureau 
 

Population: Religion 
 
The Pew Forum's U.S. Religious Landscape Survey 
 
Gallup Poll- Most and Least Religious States in America 

 

 

INTERSECTION OF CHURCH AND STATE EXPERTS- 

Dr. Daniel Dreisbach- the influence of religion in the United States. 

William Lester Armstrong 

Tad Armstrong- ELL Groups 

Article- Loss of Freedom is Never More than a Generation Away 
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Importance of Morality and 
Religion in Government  

John Adams 
Signer of the Declaration of Independence and Second President of the 

United States 

[I]t is religion and morality alone 

which can establish the principles 

upon which freedom can securely 

stand. The only foundation of a 

free constitution is pure virtue. 

(Source: John Adams, The Works of John 

Adams, Second President of the United 

States, Charles Francis Adams, editor 

(Boston: Little, Brown, 1854), Vol. IX, p. 

401, to Zabdiel Adams on June 21, 1776.) 

[W]e have no government armed 

with power capable of 

contending with human passions 

unbridled by morality and 

religion. . . . Our constitution was 

made only for a moral and 

religious people. It is wholly 

inadequate to the government of 

any other. 
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(Source: John Adams, The Works of John 

Adams, Second President of the United 

States, Charles Francis Adams, editor 

(Boston: Little, Brown, and Co. 1854), Vol. 

IX, p. 229, October 11, 1798.) 

The moment the idea is admitted 

into society, that property is not 

as sacred as the laws of God, and 

that there is not a force of law 

and public justice to protect it, 

anarchy and tyranny commence. 

If "Thou shalt not covet," and 

"Thou shalt not steal," were not 

commandments of Heaven, they 

must be made inviolable precepts 

in every society, before it can be 

civilized or made free. 

(Source: John Adams, The Works of John 

Adams, Second President of the United 

States, Charles Francis Adams, editor 

(Boston: Charles C. Little and James 

Brown, 1851), Vol. VI, p. 9.) 

John Quincy Adams 

Sixth President of the United States 

The law given from Sinai was a 

civil and municipal as well as a 

moral and religious code; it 

contained many statutes . . . of 

universal application-laws 

essential to the existence of men 

in society, and most of which 

have been enacted by every 

nation which ever professed any 

code of laws. 

(Source: John Quincy Adams, Letters of 

John Quincy Adams, to His Son, on the 

Bible and Its Teachings (Auburn: James M. 

Alden, 1850), p. 61.) 



 

There are three points of 

doctrine the belief of which forms 

the foundation of all morality. 

The first is the existence of God; 

the second is the immortality of 

the human soul; and the third is 

a future state of rewards and 

punishments. Suppose it possible 

for a man to disbelieve either of 

these three articles of faith and 

that man will have no conscience, 

he will have no other law than 

that of the tiger or the shark. The 

laws of man may bind him in 

chains or may put him to death, 

but they never can make him 

wise, virtuous, or happy. 

(Source: John Quincy Adams, Letters of 

John Quincy Adams to His Son on the Bible 

and Its Teachings (Auburn: James M. 

Alden, 1850), pp. 22-23.) 

Samuel Adams 

Signer of the Declaration of Independence 

[N]either the wisest constitution 

nor the wisest laws will secure 

the liberty and happiness of a 

people whose manners are 

universally corrupt. 

(Source: William V. Wells, The Life and 

Public Service of Samuel Adams (Boston: 

Little, Brown, & Co., 1865), Vol. I, p. 22, 

quoting from a political essay by Samuel 

Adams published in The Public Advertiser, 

1749.) 

 

 

 

 



Fisher Ames 

Framer of the First Amendment 

Our liberty depends on our 

education, our laws, and habits . . 

. it is founded on morals and 

religion, whose authority reigns 

in the heart, and on the influence 

all these produce on public 

opinion before that opinion 

governs rulers. 

(Source: Fisher Ames, An Oration on the 

Sublime Virtues of General George 

Washington (Boston: Young & Minns, 

1800), p. 23.) 

Charles Carroll of Carrollton 

Signer of the Declaration of Independence 

Without morals a republic 

cannot subsist any length of time; 

they therefore who are decrying 

the Christian religion, whose 

morality is so sublime & pure, 

[and] which denounces against 

the wicked eternal misery, and 

[which] insured to the good 

eternal happiness, are 

undermining the solid foundation 

of morals, the best security for 

the duration of free governments. 

(Source: Bernard C. Steiner, The Life and 

Correspondence of James McHenry 

(Cleveland: The Burrows Brothers, 1907), 

p. 475. In a letter from Charles Carroll to 

James McHenry of November 4, 1800.) 

Oliver Ellsworth 

Chief-Justice of the Supreme Court 

[T]he primary objects of 

government are the peace, order, 

and prosperity of society. . . . To  



the promotion of these objects, 

particularly in a republican 

government, good morals are 

essential. Institutions for the 

promotion of good morals are 

therefore objects of legislative 

provision and support: and 

among these . . . religious 

institutions are eminently useful 

and important. . . . [T]he 

legislature, charged with the 

great interests of the community, 

may, and ought to countenance, 

aid and protect religious 

institutions—institutions wisely 

calculated to direct men to the 

performance of all the duties 

arising from their connection 

with each other, and to prevent 

or repress those evils which flow 

from unrestrained passion. 

(Source: Connecticut Courant, June 7, 

1802, p. 3, Oliver Ellsworth, to the General 

Assembly of the State of Connecticut) 

Benjamin Franklin 

Signer of the Constitution and Declaration of Independence 

[O]nly a virtuous people are 

capable of freedom. As nations 

become corrupt and vicious, they 

have more need of masters. 

(Source: Benjamin Franklin, The Writings 

of Benjamin Franklin, Jared Sparks, editor 

(Boston: Tappan, Whittemore and Mason, 

1840), Vol. X, p. 297, April 17, 1787. ) 

I have lived, Sir, a long time, and 

the longer I live, the more 

convincing proofs I see of this 

truth, that God governs in the 

affairs of men. And if a sparrow 

cannot fall to the ground without  



His notice, is it probable that an 

empire can rise without his aid? 

We have been assured, Sir, in the 

Sacred Writings, that "except the 

Lord build the House, they labor 

in vain that build it." I firmly 

believe this; and I also believe 

that without His concurring aid 

we shall succeed in this political 

building no better, than the 

Builders of Babel: We shall be 

divided by our partial local 

interests; our projects will be 

confounded, and we ourselves 

shall become a reproach and bye 

word down to future ages. And 

what is worse, mankind may 

hereafter from this unfortunate 

instance, despair of establishing 

governments by human wisdom 

and leave it to chance, war and 

conquest. 

I therefore beg leave to move that henceforth 

prayers imploring the assistance of Heaven, and 

its blessings on our deliberations be held in this 

Assembly every morning before we proceed to 
business, and that one or more of the clergy of 

this city be requested to officiate in that service. 

(Source: James Madison, The Records of 

the Federal Convention of 1787, Max 

Farrand, editor (New Haven: Yale 

University Press, 1911), Vol. I, pp. 450-

452, June 28, 1787.) 

 

Thomas Jefferson 

Signer of the Declaration of Independence and Third President of the 

United States 

Give up money, give up fame, 

give up science, give the earth 

itself and all it contains rather 

than do an immoral act. And 

never suppose that in any 

possible situation, or under any 

circumstances, it is best for you  



to do a dishonorable thing, 

however slightly so it may appear 

to you. Whenever you are to do a 

thing, though it can never be 

known but to yourself, ask 

yourself how you would act were 

all the world looking at you, and 

act accordingly. Encourage all 

your virtuous dispositions, and 

exercise them whenever an 

opportunity arises, being assured 

that they will gain strength by 

exercise, as a limb of the body 

does, and that exercise will make 

them habitual. From the practice 

of the purest virtue, you may be 

assured you will derive the most 

sublime comforts in every 

moment of life, and in the 

moment of death. 

(Source: Thomas Jefferson, The Writings of 

Thomas Jefferson, Albert Bergh, editor 

(Washington, DC: Thomas Jefferson 

Memorial Assoc., 1903), Vol. 5, pp. 82-83, 

in a letter to his nephew Peter Carr on 

August 19, 1785.) 

The doctrines of Jesus are 

simple, and tend all to the 

happiness of mankind. 

(Source: Thomas Jefferson, The Writings of 

Thomas Jefferson, Albert Bergh, editor 

(Washington, D. C.: Thomas Jefferson 

Memorial Assoc., 1904), Vol. XV, p. 383.) 

I concur with the author in 

considering the moral precepts of 

Jesus as more pure, correct, and 

sublime than those of ancient 

philosophers. 

(Source: Thomas Jefferson, The Writings of 

Thomas Jefferson, Albert Bergh, editor 

(Washington, D. C.: Thomas Jefferson  



Memorial Assoc., 1904), Vol. X, pp. 376-

377. In a letter to Edward Dowse on April 

19, 1803.) 

 

 

 

Richard Henry Lee 

Signer of the Declaration of Independence 

It is certainly true that a popular 

government cannot flourish 

without virtue in the people. 

(Source: Richard Henry Lee, The Letters of 

Richard Henry Lee, James Curtis Ballagh, 

editor (New York: The MacMillan Company, 

1914), Vol. II, p. 411. In a letter to Colonel 

Mortin Pickett on March 5, 1786.) 

James McHenry 

Signer of the Constitution 

[P]ublic utility pleads most 

forcibly for the general 

distribution of the Holy 

Scriptures. The doctrine they 

preach, the obligations they 

impose, the punishment they 

threaten, the rewards they 

promise, the stamp and image of 

divinity they bear, which 

produces a conviction of their 

truths, can alone secure to 

society, order and peace, and to 

our courts of justice and 

constitutions of government, 

purity, stability and usefulness. 

In vain, without the Bible, we 

increase penal laws and draw 

entrenchments around our 

institutions. Bibles are strong 

entrenchments. Where they 

abound, men cannot pursue  



wicked courses, and at the same 

time enjoy quiet conscience. 

(Source: Bernard C. Steiner, One Hundred 

and Ten Years of Bible Society Work in 

Maryland, 1810-1920 (Maryland Bible 

Society, 1921), p. 14.) 

 

Jedediah Morse 

Patriot and "Father of American Geography" 

To the kindly influence of 

Christianity we owe that degree 

of civil freedom, and political and 

social happiness which mankind 

now enjoys. . . . Whenever the 

pillars of Christianity shall be 

overthrown, our present 

republican forms of government, 

and all blessings which flow from 

them, must fall with them. 

(Source: Jedidiah Morse, A Sermon, 

Exhibiting the Present Dangers and 

Consequent Duties of the Citizens of the 

United States of America (Hartford: 

Hudson and Goodwin, 1799), p. 9.) 

William Penn 

Founder of Pennsylvania 

[I]t is impossible that any people 

of government should ever 

prosper, where men render not 

unto God, that which is God's, as 

well as to Caesar, that which is 

Caesar's. 

(Source: Fundamental Constitutions of 

Pennsylvania, 1682. Written by William 

Penn, founder of the colony of 

Pennsylvania.) 

 

 



Pennsylvania Supreme Court 

No free government now exists in 

the world, unless where 

Christianity is acknowledged, 

and is the religion of the country. 

(Source: Pennsylvania Supreme Court, 

1824. Updegraph v. Commonwealth; 11 

Serg. & R. 393, 406 (Sup.Ct. Penn. 1824).) 

 

Benjamin Rush 

Signer of the Declaration of Independence 

The only foundation for a useful 

education in a republic is to be 

laid in religion. Without this 

there can be no virtue, and 

without virtue there can be no 

liberty, and liberty is the object 

and life of all republican 

governments. 

(Source: Benjamin Rush, Essays, Literary, 

Moral and Philosophical (Philadelphia: 

Thomas and William Bradford, 1806), p. 

8.) 

We profess to be republicans, 

and yet we neglect the only 

means of establishing and 

perpetuating our republican 

forms of government, that is, the 

universal education of our youth 

in the principles of Christianity 

by the means of the Bible. For 

this Divine Book, above all 

others, favors that equality 

among mankind, that respect for 

just laws, and those sober and 

frugal virtues, which constitute 

the soul of republicanism. 

 



(Source: Benjamin Rush, Essays, Literary, 

Moral and Philosophical (Philadelphia: 

Printed by Thomas and William Bradford, 

1806), pp. 93-94.) 

By renouncing the Bible, 

philosophers swing from their 

moorings upon all moral 

subjects. . . . It is the only correct 

map of the human heart that 

ever has been published. . . . All 

systems of religion, morals, and 

government not founded upon it 

[the Bible] must perish, and how 

consoling the thought, it will not 

only survive the wreck of these 

systems but the world itself. "The 

Gates of Hell shall not prevail 

against it." [Matthew 1:18] 

(Source: Benjamin Rush, Letters of 

Benjamin Rush, L. H. Butterfield, editor 

(Princeton, NJ: Princeton University Press, 

1951), p. 936, to John Adams, January 23, 

1807.) 

Remember that national crimes 

require national punishments, 

and without declaring what 

punishment awaits this evil, you 

may venture to assure them that 

it cannot pass with impunity, 

unless God shall cease to be just 

or merciful. 

(Source: Benjamin Rush, An Address to the 

Inhabitants of the British Settlements in 

America Upon Slave-Keeping (Boston: John 

Boyles, 1773), p. 30.) 

Joseph Story 

Supreme Court Justice 

Indeed, the right of a society or 

government to [participate] in 

matters of religion will hardly be  



contested by any persons who 

believe that piety, religion, and 

morality are intimately 

connected with the well being of 

the state and indispensable to the 

administrations of civil justice. 

The promulgation of the great 

doctrines of religion—the being, 

and attributes, and providence of 

one Almighty God; the 

responsibility to Him for all our 

actions, founded upon moral 

accountability; a future state of 

rewards and punishments; the 

cultivation of all the personal, 

social, and benevolent virtues—

these never can be a matter of 

indifference in any well-ordered 

community. It is, indeed, difficult 

to conceive how any civilized 

society can well exist without 

them. 

(Source: Joseph Story, A Familiar 

Exposition of the Constitution of the United 

States (New York: Harper & Brothers, 

1847), p. 260, §442.) 

George Washington 

"Father of Our Country" 

While just government protects 

all in their religious rights, true 

religion affords to government its 

surest support. 

(Source: George Washington, The Writings 

of George Washington, John C. Fitzpatrick, 

editor (Washington, D.C.: U.S. Government 

Printing Office, 1932), Vol. XXX, p. 432 n., 

from his address to the Synod of the Dutch 

Reformed Church in North America, 

October 9, 1789.) 

 



Of all the dispositions and habits 

which lead to political prosperity, 

religion and morality are 

indispensable supports. In vain 

would that man claim the tribute 

of patriotism who should labor to 

subvert these great pillars of 

human happiness, these firmest 

props of the duties of man and 

citizens. The mere politician, 

equally with the pious man, 

ought to respect and to cherish 

them. A volume could not trace 

all their connexions with private 

and public felicity. Let it simply 

be asked, Where is the security 

for property, for reputation, for 

life, if the sense of religious 

obligation desert the oaths, which 

are the instruments of 

investigation in Courts of 

Justice? 

And let us with caution indulge the supposition 

that morality can be maintained without religion. 

Whatever may be conceded to the influence of 

refined education on minds of peculiar structure, 
reason and experience both forbid us to expect 

that national morality can prevail in exclusion of 

religious principle. It is substantially true, that 

virtue or morality is a necessary spring of popular 

government. The rule, indeed, extends with more 
or less force to every species of free government. 

Who, that is a sincere friend to it, can look with 

indifference upon attempts to shake the 

foundation of the fabric? 

(Source: George Washington, Address of 

George Washington, President of the 

United States . . . Preparatory to His 

Declination (Baltimore: George and Henry 

S. Keatinge), pp. 22-23. In his Farewell 

Address to the United States in 1796.) 

[T]he [federal] government . . . 

can never be in danger of 

degenerating into a monarchy, 

and oligarchy, an aristocracy, or 

any other despotic or oppressive 

form so long as there shall  



 

remain any virtue in the body of 

the people. 

(Source: George Washington, The Writings 

of George Washington, John C. Fitzpatrick, 

editor (Washington: U. S. Government 

Printing Office, 1939), Vol. XXIX, p. 410. In 

a letter to Marquis De Lafayette, February 

7, 1788.) 

* For the full text of Geo. Washington's Farewell Address, click here. 

Daniel Webster 

Early American Jurist and Senator 

[I]f we and our posterity reject 

religious instruction and 

authority, violate the rules of 

eternal justice, trifle with the 

injunctions of morality, and 

recklessly destroy the political 

constitution which holds us 

together, no man can tell how 

sudden a catastrophe may 

overwhelm us that shall bury all 

our glory in profound obscurity. 

(Source: Daniel Webster, The Writings and 

Speeches of Daniel Webster (Boston: 

Little, Brown, & Company, 1903), Vol. XIII, 

p. 492. From "The Dignity and Importance 

of History," February 23, 1852.) 

Noah Webster 

Founding Educator 

The most perfect maxims and 

examples for regulating your 

social conduct and domestic 

economy, as well as the best rules 

of morality and religion, are to be 

found in the Bible. . . . The moral 

principles and precepts found in 

the scriptures ought to form the  
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basis of all our civil constitutions 

and laws. These principles and 

precepts have truth, immutable 

truth, for their foundation. . . . 

All the evils which men suffer 

from vice, crime, ambition, 

injustice, oppression, slavery and 

war, proceed from their 

despising or neglecting the 

precepts contained in the Bible. . 

. . For instruction then in social, 

religious and civil duties resort to 

the scriptures for the best 

precepts. 

(Source: Noah Webster, History of the 

United States, "Advice to the Young" (New 

Haven: Durrie & Peck, 1832), pp. 338-340, 

par. 51, 53, 56.) 

 

James Wilson 

Signer of the Constitution 

Far from being rivals or enemies, 

religion and law are twin sisters, 

friends, and mutual assistants. 

Indeed, these two sciences run 

into each other. The divine law, 

as discovered by reason and the 

moral sense, forms an essential 

part of both. 

(Source: James Wilson, The Works of the 

Honourable James Wilson (Philadelphia: 

Bronson and Chauncey, 1804), Vol. I, p. 

106.) 

Robert Winthrop 

Former Speaker of the US House of Representatives 

Men, in a word, must necessarily 

be controlled either by a power 

within them or by a power 

without them; either by the  



Word of God or by the strong 

arm of man; either by the Bible 

or by the bayonet. 

(Source: Robert Winthrop, Addresses and Speeches on Various 
Occasions (Boston: Little, Brown & Co., 1852), p. 172 from his "Either 

by the Bible or the Bayonet.") 
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Washington's Farewell Address 1796  

1796 

Friends and Citizens:  

The period for a new election of a citizen to administer the executive government of the United States being 

not far distant, and the time actually arrived when your thoughts must be employed in designating the person 

who is to be clothed with that important trust, it appears to me proper, especially as it may conduce to a more 

distinct expression of the public voice, that I should now apprise you of the resolution I have formed, to 

decline being considered among the number of those out of whom a choice is to be made.  

I beg you, at the same time, to do me the justice to be assured that this resolution has not been taken without a 

strict regard to all the considerations appertaining to the relation which binds a dutiful citizen to his country; 

and that in withdrawing the tender of service, which silence in my situation might imply, I am influenced by 

no diminution of zeal for your future interest, no deficiency of grateful respect for your past kindness, but am 

supported by a full conviction that the step is compatible with both.  

The acceptance of, and continuance hitherto in, the office to which your suffrages have twice called me have 

been a uniform sacrifice of inclination to the opinion of duty and to a deference for what appeared to be your 

desire. I constantly hoped that it would have been much earlier in my power, consistently with motives which I 

was not at liberty to disregard, to return to that retirement from which I had been reluctantly drawn. The 

strength of my inclination to do this, previous to the last election, had even led to the preparation of an address 

to declare it to you; but mature reflection on the then perplexed and critical posture of our affairs with foreign 

nations, and the unanimous advice of persons entitled to my confidence, impelled me to abandon the idea.  

I rejoice that the state of your concerns, external as well as internal, no longer renders the pursuit of inclination 

incompatible with the sentiment of duty or propriety, and am persuaded, whatever partiality may be retained 

for my services, that, in the present circumstances of our country, you will not disapprove my determination to 

retire.  

The impressions with which I first undertook the arduous trust were explained on the proper occasion. In the 

discharge of this trust, I will only say that I have, with good intentions, contributed towards the organization 

and administration of the government the best exertions of which a very fallible judgment was capable. Not 

unconscious in the outset of the inferiority of my qualifications, experience in my own eyes, perhaps still more 

in the eyes of others, has strengthened the motives to diffidence of myself; and every day the increasing weight 

of years admonishes me more and more that the shade of retirement is as necessary to me as it will be 

welcome. Satisfied that if any circumstances have given peculiar value to my services, they were temporary, I 

have the consolation to believe that, while choice and prudence invite me to quit the political scene, patriotism 

does not forbid it.  

In looking forward to the moment which is intended to terminate the career of my public life, my feelings do 

not permit me to suspend the deep acknowledgment of that debt of gratitude which I owe to my beloved 

country for the many honors it has conferred upon me; still more for the steadfast confidence with which it has 
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supported me; and for the opportunities I have thence enjoyed of manifesting my inviolable attachment, by 

services faithful and persevering, though in usefulness unequal to my zeal. If benefits have resulted to our 

country from these services, let it always be remembered to your praise, and as an instructive example in our 

annals, that under circumstances in which the passions, agitated in every direction, were liable to mislead, 

amidst appearances sometimes dubious, vicissitudes of fortune often discouraging, in situations in which not 

unfrequently want of success has countenanced the spirit of criticism, the constancy of your support was the 

essential prop of the efforts, and a guarantee of the plans by which they were effected. Profoundly penetrated 

with this idea, I shall carry it with me to my grave, as a strong incitement to unceasing vows that heaven may 

continue to you the choicest tokens of its beneficence; that your union and brotherly affection may be 

perpetual; that the free Constitution, which is the work of your hands, may be sacredly maintained; that its 

administration in every department may be stamped with wisdom and virtue; that, in fine, the happiness of the 

people of these States, under the auspices of liberty, may be made complete by so careful a preservation and so 

prudent a use of this blessing as will acquire to them the glory of recommending it to the applause, the 

affection, and adoption of every nation which is yet a stranger to it.  

Here, perhaps, I ought to stop. But a solicitude for your welfare, which cannot end but with my life, and the 

apprehension of danger, natural to that solicitude, urge me, on an occasion like the present, to offer to your 

solemn contemplation, and to recommend to your frequent review, some sentiments which are the result of 

much reflection, of no inconsiderable observation, and which appear to me all-important to the permanency of 

your felicity as a people. These will be offered to you with the more freedom, as you can only see in them the 

disinterested warnings of a parting friend, who can possibly have no personal motive to bias his counsel. Nor 

can I forget, as an encouragement to it, your indulgent reception of my sentiments on a former and not 

dissimilar occasion.  

Interwoven as is the love of liberty with every ligament of your hearts, no recommendation of mine is 

necessary to fortify or confirm the attachment.  

The unity of government which constitutes you one people is also now dear to you. It is justly so, for it is a 

main pillar in the edifice of your real independence, the support of your tranquility at home, your peace 

abroad; of your safety; of your prosperity; of that very liberty which you so highly prize. But as it is easy to 

foresee that, from different causes and from different quarters, much pains will be taken, many artifices 

employed to weaken in your minds the conviction of this truth; as this is the point in your political fortress 

against which the batteries of internal and external enemies will be most constantly and actively (though often 

covertly and insidiously) directed, it is of infinite moment that you should properly estimate the immense value 

of your national union to your collective and individual happiness; that you should cherish a cordial, habitual, 

and immovable attachment to it; accustoming yourselves to think and speak of it as of the palladium of your 

political safety and prosperity; watching for its preservation with jealous anxiety; discountenancing whatever 

may suggest even a suspicion that it can in any event be abandoned; and indignantly frowning upon the first 

dawning of every attempt to alienate any portion of our country from the rest, or to enfeeble the sacred ties 

which now link together the various parts.  

For this you have every inducement of sympathy and interest. Citizens, by birth or choice, of a common 

country, that country has a right to concentrate your affections. The name of American, which belongs to you 

in your national capacity, must always exalt the just pride of patriotism more than any appellation derived from 

local discriminations. With slight shades of difference, you have the same religion, manners, habits, and 

political principles. You have in a common cause fought and triumphed together; the independence and liberty 

you possess are the work of joint counsels, and joint efforts of common dangers, sufferings, and successes.  

But these considerations, however powerfully they address themselves to your sensibility, are greatly 

outweighed by those which apply more immediately to your interest. Here every portion of our country finds 

the most commanding motives for carefully guarding and preserving the union of the whole.  



The North, in an unrestrained intercourse with the South, protected by the equal laws of a common 

government, finds in the productions of the latter great additional resources of maritime and commercial 

enterprise and precious materials of manufacturing industry. The South, in the same intercourse, benefiting by 

the agency of the North, sees its agriculture grow and its commerce expand. Turning partly into its own 

channels the seamen of the North, it finds its particular navigation invigorated; and, while it contributes, in 

different ways, to nourish and increase the general mass of the national navigation, it looks forward to the 

protection of a maritime strength, to which itself is unequally adapted. The East, in a like intercourse with the 

West, already finds, and in the progressive improvement of interior communications by land and water, will 

more and more find a valuable vent for the commodities which it brings from abroad, or manufactures at 

home. The West derives from the East supplies requisite to its growth and comfort, and, what is perhaps of still 

greater consequence, it must of necessity owe the secure enjoyment of indispensable outlets for its own 

productions to the weight, influence, and the future maritime strength of the Atlantic side of the Union, 

directed by an indissoluble community of interest as one nation. Any other tenure by which the West can hold 

this essential advantage, whether derived from its own separate strength, or from an apostate and unnatural 

connection with any foreign power, must be intrinsically precarious.  

While, then, every part of our country thus feels an immediate and particular interest in union, all the parts 

combined cannot fail to find in the united mass of means and efforts greater strength, greater resource, 

proportionably greater security from external danger, a less frequent interruption of their peace by foreign 

nations; and, what is of inestimable value, they must derive from union an exemption from those broils and 

wars between themselves, which so frequently afflict neighboring countries not tied together by the same 

governments, which their own rival ships alone would be sufficient to produce, but which opposite foreign 

alliances, attachments, and intrigues would stimulate and embitter. Hence, likewise, they will avoid the 

necessity of those overgrown military establishments which, under any form of government, are inauspicious 

to liberty, and which are to be regarded as particularly hostile to republican liberty. In this sense it is that your 

union ought to be considered as a main prop of your liberty, and that the love of the one ought to endear to you 

the preservation of the other.  

These considerations speak a persuasive language to every reflecting and virtuous mind, and exhibit the 

continuance of the Union as a primary object of patriotic desire. Is there a doubt whether a common 

government can embrace so large a sphere? Let experience solve it. To listen to mere speculation in such a 

case were criminal. We are authorized to hope that a proper organization of the whole with the auxiliary 

agency of governments for the respective subdivisions, will afford a happy issue to the experiment. It is well 

worth a fair and full experiment. With such powerful and obvious motives to union, affecting all parts of our 

country, while experience shall not have demonstrated its impracticability, there will always be reason to 

distrust the patriotism of those who in any quarter may endeavor to weaken its bands.  

In contemplating the causes which may disturb our Union, it occurs as matter of serious concern that any 

ground should have been furnished for characterizing parties by geographical discriminations, Northern and 

Southern, Atlantic and Western; whence designing men may endeavor to excite a belief that there is a real 

difference of local interests and views. One of the expedients of party to acquire influence within particular 

districts is to misrepresent the opinions and aims of other districts. You cannot shield yourselves too much 

against the jealousies and heartburnings which spring from these misrepresentations; they tend to render alien 

to each other those who ought to be bound together by fraternal affection. The inhabitants of our Western 

country have lately had a useful lesson on this head; they have seen, in the negotiation by the Executive, and in 

the unanimous ratification by the Senate, of the treaty with Spain, and in the universal satisfaction at that event, 

throughout the United States, a decisive proof how unfounded were the suspicions propagated among them of 

a policy in the General Government and in the Atlantic States unfriendly to their interests in regard to the 

Mississippi; they have been witnesses to the formation of two treaties, that with Great Britain, and that with 

Spain, which secure to them everything they could desire, in respect to our foreign relations, towards 

confirming their prosperity. Will it not be their wisdom to rely for the preservation of these advantages on the 

Union by which they were procured ? Will they not henceforth be deaf to those advisers, if such there are, who 

would sever them from their brethren and connect them with aliens?  



To the efficacy and permanency of your Union, a government for the whole is indispensable. No alliance, 

however strict, between the parts can be an adequate substitute; they must inevitably experience the infractions 

and interruptions which all alliances in all times have experienced. Sensible of this momentous truth, you have 

improved upon your first essay, by the adoption of a constitution of government better calculated than your 

former for an intimate union, and for the efficacious management of your common concerns. This government, 

the offspring of our own choice, uninfluenced and unawed, adopted upon full investigation and mature 

deliberation, completely free in its principles, in the distribution of its powers, uniting security with energy, 

and containing within itself a provision for its own amendment, has a just claim to your confidence and your 

support. Respect for its authority, compliance with its laws, acquiescence in its measures, are duties enjoined 

by the fundamental maxims of true liberty. The basis of our political systems is the right of the people to make 

and to alter their constitutions of government. But the Constitution which at any time exists, till changed by an 

explicit and authentic act of the whole people, is sacredly obligatory upon all. The very idea of the power and 

the right of the people to establish government presupposes the duty of every individual to obey the established 

government.  

All obstructions to the execution of the laws, all combinations and associations, under whatever plausible 

character, with the real design to direct, control, counteract, or awe the regular deliberation and action of the 

constituted authorities, are destructive of this fundamental principle, and of fatal tendency. They serve to 

organize faction, to give it an artificial and extraordinary force; to put, in the place of the delegated will of the 

nation the will of a party, often a small but artful and enterprising minority of the community; and, according 

to the alternate triumphs of different parties, to make the public administration the mirror of the ill-concerted 

and incongruous projects of faction, rather than the organ of consistent and wholesome plans digested by 

common counsels and modified by mutual interests.  

However combinations or associations of the above description may now and then answer popular ends, they 

are likely, in the course of time and things, to become potent engines, by which cunning, ambitious, and 

unprincipled men will be enabled to subvert the power of the people and to usurp for themselves the reins of 

government, destroying afterwards the very engines which have lifted them to unjust dominion.  

Towards the preservation of your government, and the permanency of your present happy state, it is requisite, 

not only that you steadily discountenance irregular oppositions to its acknowledged authority, but also that you 

resist with care the spirit of innovation upon its principles, however specious the pretexts. One method of 

assault may be to effect, in the forms of the Constitution, alterations which will impair the energy of the 

system, and thus to undermine what cannot be directly overthrown. In all the changes to which you may be 

invited, remember that time and habit are at least as necessary to fix the true character of governments as of 

other human institutions; that experience is the surest standard by which to test the real tendency of the 

existing constitution of a country; that facility in changes, upon the credit of mere hypothesis and opinion, 

exposes to perpetual change, from the endless variety of hypothesis and opinion; and remember, especially, 

that for the efficient management of your common interests, in a country so extensive as ours, a government of 

as much vigor as is consistent with the perfect security of liberty is indispensable. Liberty itself will find in 

such a government, with powers properly distributed and adjusted, its surest guardian. It is, indeed, little else 

than a name, where the government is too feeble to withstand the enterprises of faction, to confine each 

member of the society within the limits prescribed by the laws, and to maintain all in the secure and tranquil 

enjoyment of the rights of person and property.  

I have already intimated to you the danger of parties in the State, with particular reference to the founding of 

them on geographical discriminations. Let me now take a more comprehensive view, and warn you in the most 

solemn manner against the baneful effects of the spirit of party generally.  

This spirit, unfortunately, is inseparable from our nature, having its root in the strongest passions of the human 

mind. It exists under different shapes in all governments, more or less stifled, controlled, or repressed; but, in 

those of the popular form, it is seen in its greatest rankness, and is truly their worst enemy.  



The alternate domination of one faction over another, sharpened by the spirit of revenge, natural to party 

dissension, which in different ages and countries has perpetrated the most horrid enormities, is itself a frightful 

despotism. But this leads at length to a more formal and permanent despotism. The disorders and miseries 

which result gradually incline the minds of men to seek security and repose in the absolute power of an 

individual; and sooner or later the chief of some prevailing faction, more able or more fortunate than his 

competitors, turns this disposition to the purposes of his own elevation, on the ruins of public liberty.  

Without looking forward to an extremity of this kind (which nevertheless ought not to be entirely out of sight), 

the common and continual mischiefs of the spirit of party are sufficient to make it the interest and duty of a 

wise people to discourage and restrain it.  

It serves always to distract the public councils and enfeeble the public administration. It agitates the 

community with ill-founded jealousies and false alarms, kindles the animosity of one part against another, 

foments occasionally riot and insurrection. It opens the door to foreign influence and corruption, which finds a 

facilitated access to the government itself through the channels of party passions. Thus the policy and the will 

of one country are subjected to the policy and will of another.  

There is an opinion that parties in free countries are useful checks upon the administration of the government 

and serve to keep alive the spirit of liberty. This within certain limits is probably true; and in governments of a 

monarchical cast, patriotism may look with indulgence, if not with favor, upon the spirit of party. But in those 

of the popular character, in governments purely elective, it is a spirit not to be encouraged. From their natural 

tendency, it is certain there will always be enough of that spirit for every salutary purpose. And there being 

constant danger of excess, the effort ought to be by force of public opinion, to mitigate and assuage it. A fire 

not to be quenched, it demands a uniform vigilance to prevent its bursting into a flame, lest, instead of 

warming, it should consume.  

It is important, likewise, that the habits of thinking in a free country should inspire caution in those entrusted 

with its administration, to confine themselves within their respective constitutional spheres, avoiding in the 

exercise of the powers of one department to encroach upon another. The spirit of encroachment tends to 

consolidate the powers of all the departments in one, and thus to create, whatever the form of government, a 

real despotism. A just estimate of that love of power, and proneness to abuse it, which predominates in the 

human heart, is sufficient to satisfy us of the truth of this position. The necessity of reciprocal checks in the 

exercise of political power, by dividing and distributing it into different depositaries, and constituting each the 

guardian of the public weal against invasions by the others, has been evinced by experiments ancient and 

modern; some of them in our country and under our own eyes. To preserve them must be as necessary as to 

institute them. If, in the opinion of the people, the distribution or modification of the constitutional powers be 

in any particular wrong, let it be corrected by an amendment in the way which the Constitution designates. But 

let there be no change by usurpation; for though this, in one instance, may be the instrument of good, it is the 

customary weapon by which free governments are destroyed. The precedent must always greatly overbalance 

in permanent evil any partial or transient benefit, which the use can at any time yield.  

Of all the dispositions and habits which lead to political prosperity, religion and morality are indispensable 

supports. In vain would that man claim the tribute of patriotism, who should labor to subvert these great pillars 

of human happiness, these firmest props of the duties of men and citizens. The mere politician, equally with 

the pious man, ought to respect and to cherish them. A volume could not trace all their connections with 

private and public felicity. Let it simply be asked: Where is the security for property, for reputation, for life, if 

the sense of religious obligation desert the oaths which are the instruments of investigation in courts of justice 

? And let us with caution indulge the supposition that morality can be maintained without religion. Whatever 

may be conceded to the influence of refined education on minds of peculiar structure, reason and experience 

both forbid us to expect that national morality can prevail in exclusion of religious principle.  



It is substantially true that virtue or morality is a necessary spring of popular government. The rule, indeed, 

extends with more or less force to every species of free government. Who that is a sincere friend to it can look 

with indifference upon attempts to shake the foundation of the fabric?  

Promote then, as an object of primary importance, institutions for the general diffusion of knowledge. In 

proportion as the structure of a government gives force to public opinion, it is essential that public opinion 

should be enlightened.  

As a very important source of strength and security, cherish public credit. One method of preserving it is to use 

it as sparingly as possible, avoiding occasions of expense by cultivating peace, but remembering also that 

timely disbursements to prepare for danger frequently prevent much greater disbursements to repel it, avoiding 

likewise the accumulation of debt, not only by shunning occasions of expense, but by vigorous exertion in time 

of peace to discharge the debts which unavoidable wars may have occasioned, not ungenerously throwing 

upon posterity the burden which we ourselves ought to bear. The execution of these maxims belongs to your 

representatives, but it is necessary that public opinion should co-operate. To facilitate to them the performance 

of their duty, it is essential that you should practically bear in mind that towards the payment of debts there 

must be revenue; that to have revenue there must be taxes; that no taxes can be devised which are not more or 

less inconvenient and unpleasant; that the intrinsic embarrassment, inseparable from the selection of the proper 

objects (which is always a choice of difficulties), ought to be a decisive motive for a candid construction of the 

conduct of the government in making it, and for a spirit of acquiescence in the measures for obtaining revenue, 

which the public exigencies may at any time dictate.  

Observe good faith and justice towards all nations; cultivate peace and harmony with all. Religion and morality 

enjoin this conduct; and can it be, that good policy does not equally enjoin it - It will be worthy of a free, 

enlightened, and at no distant period, a great nation, to give to mankind the magnanimous and too novel 

example of a people always guided by an exalted justice and benevolence. Who can doubt that, in the course of 

time and things, the fruits of such a plan would richly repay any temporary advantages which might be lost by 

a steady adherence to it ? Can it be that Providence has not connected the permanent felicity of a nation with 

its virtue ? The experiment, at least, is recommended by every sentiment which ennobles human nature. Alas! 

is it rendered impossible by its vices?  

In the execution of such a plan, nothing is more essential than that permanent, inveterate antipathies against 

particular nations, and passionate attachments for others, should be excluded; and that, in place of them, just 

and amicable feelings towards all should be cultivated. The nation which indulges towards another a habitual 

hatred or a habitual fondness is in some degree a slave. It is a slave to its animosity or to its affection, either of 

which is sufficient to lead it astray from its duty and its interest. Antipathy in one nation against another 

disposes each more readily to offer insult and injury, to lay hold of slight causes of umbrage, and to be haughty 

and intractable, when accidental or trifling occasions of dispute occur. Hence, frequent collisions, obstinate, 

envenomed, and bloody contests. The nation, prompted by ill-will and resentment, sometimes impels to war 

the government, contrary to the best calculations of policy. The government sometimes participates in the 

national propensity, and adopts through passion what reason would reject; at other times it makes the 

animosity of the nation subservient to projects of hostility instigated by pride, ambition, and other sinister and 

pernicious motives. The peace often, sometimes perhaps the liberty, of nations, has been the victim.  

So likewise, a passionate attachment of one nation for another produces a variety of evils. Sympathy for the 

favorite nation, facilitating the illusion of an imaginary common interest in cases where no real common 

interest exists, and infusing into one the enmities of the other, betrays the former into a participation in the 

quarrels and wars of the latter without adequate inducement or justification. It leads also to concessions to the 

favorite nation of privileges denied to others which is apt doubly to injure the nation making the concessions; 

by unnecessarily parting with what ought to have been retained, and by exciting jealousy, ill-will, and a 

disposition to retaliate, in the parties from whom equal privileges are withheld. And it gives to ambitious, 

corrupted, or deluded citizens (who devote themselves to the favorite nation), facility to betray or sacrifice the 



interests of their own country, without odium, sometimes even with popularity; gilding, with the appearances 

of a virtuous sense of obligation, a commendable deference for public opinion, or a laudable zeal for public 

good, the base or foolish compliances of ambition, corruption, or infatuation.  

As avenues to foreign influence in innumerable ways, such attachments are particularly alarming to the truly 

enlightened and independent patriot. How many opportunities do they afford to tamper with domestic factions, 

to practice the arts of seduction, to mislead public opinion, to influence or awe the public councils. Such an 

attachment of a small or weak towards a great and powerful nation dooms the former to be the satellite of the 

latter.  

Against the insidious wiles of foreign influence (I conjure you to believe me, fellow-citizens) the jealousy of a 

free people ought to be constantly awake, since history and experience prove that foreign influence is one of 

the most baneful foes of republican government. But that jealousy to be useful must be impartial; else it 

becomes the instrument of the very influence to be avoided, instead of a defense against it. Excessive partiality 

for one foreign nation and excessive dislike of another cause those whom they actuate to see danger only on 

one side, and serve to veil and even second the arts of influence on the other. Real patriots who may resist the 

intrigues of the favorite are liable to become suspected and odious, while its tools and dupes usurp the 

applause and confidence of the people, to surrender their interests.  

The great rule of conduct for us in regard to foreign nations is in extending our commercial relations, to have 

with them as little political connection as possible. So far as we have already formed engagements, let them be 

fulfilled with perfect good faith. Here let us stop. Europe has a set of primary interests which to us have none; 

or a very remote relation. Hence she must be engaged in frequent controversies, the causes of which are 

essentially foreign to our concerns. Hence, therefore, it must be unwise in us to implicate ourselves by artificial 

ties in the ordinary vicissitudes of her politics, or the ordinary combinations and collisions of her friendships or 

enmities.  

Our detached and distant situation invites and enables us to pursue a different course. If we remain one people 

under an efficient government. the period is not far off when we may defy material injury from external 

annoyance; when we may take such an attitude as will cause the neutrality we may at any time resolve upon to 

be scrupulously respected; when belligerent nations, under the impossibility of making acquisitions upon us, 

will not lightly hazard the giving us provocation; when we may choose peace or war, as our interest, guided by 

justice, shall counsel.  

Why forego the advantages of so peculiar a situation? Why quit our own to stand upon foreign ground? Why, 

by interweaving our destiny with that of any part of Europe, entangle our peace and prosperity in the toils of 

European ambition, rivalship, interest, humor or caprice?  

It is our true policy to steer clear of permanent alliances with any portion of the foreign world; so far, I mean, 

as we are now at liberty to do it; for let me not be understood as capable of patronizing infidelity to existing 

engagements. I hold the maxim no less applicable to public than to private affairs, that honesty is always the 

best policy. I repeat it, therefore, let those engagements be observed in their genuine sense. But, in my opinion, 

it is unnecessary and would be unwise to extend them.  

Taking care always to keep ourselves by suitable establishments on a respectable defensive posture, we may 

safely trust to temporary alliances for extraordinary emergencies.  

Harmony, liberal intercourse with all nations, are recommended by policy, humanity, and interest. But even 

our commercial policy should hold an equal and impartial hand; neither seeking nor granting exclusive favors 

or preferences; consulting the natural course of things; diffusing and diversifying by gentle means the streams 
of commerce, but forcing nothing; establishing (with powers so disposed, in order to give trade a stable course, 

to define the rights of our merchants, and to enable the government to support them) conventional rules of 



intercourse, the best that present circumstances and mutual opinion will permit, but temporary, and liable to be 

from time to time abandoned or varied, as experience and circumstances shall dictate; constantly keeping in 

view that it is folly in one nation to look for disinterested favors from another; that it must pay with a portion 

of its independence for whatever it may accept under that character; that, by such acceptance, it may place 

itself in the condition of having given equivalents for nominal favors, and yet of being reproached with 

ingratitude for not giving more. There can be no greater error than to expect or calculate upon real favors from 

nation to nation. It is an illusion, which experience must cure, which a just pride ought to discard.  

In offering to you, my countrymen, these counsels of an old and affectionate friend, I dare not hope they will 

make the strong and lasting impression I could wish; that they will control the usual current of the passions, or 

prevent our nation from running the course which has hitherto marked the destiny of nations. But, if I may 

even flatter myself that they may be productive of some partial benefit, some occasional good; that they may 

now and then recur to moderate the fury of party spirit, to warn against the mischiefs of foreign intrigue, to 

guard against the impostures of pretended patriotism; this hope will be a full recompense for the solicitude for 

your welfare, by which they have been dictated.  

How far in the discharge of my official duties I have been guided by the principles which have been 

delineated, the public records and other evidences of my conduct must witness to you and to the world. To 

myself, the assurance of my own conscience is, that I have at least believed myself to be guided by them.  

In relation to the still subsisting war in Europe, my proclamation of the twenty-second of April, I793, is the 

index of my plan. Sanctioned by your approving voice, and by that of your representatives in both houses of 

Congress, the spirit of that measure has continually governed me, uninfluenced by any attempts to deter or 

divert me from it.  

After deliberate examination, with the aid of the best lights I could obtain, I was well satisfied that our country, 

under all the circumstances of the case, had a right to take, and was bound in duty and interest to take, a neutral 

position. Having taken it, I determined, as far as should depend upon me, to maintain it, with moderation, 

perseverance, and firmness.  

The considerations which respect the right to hold this conduct, it is not necessary on this occasion to detail. I 

will only observe that, according to my understanding of the matter, that right, so far from being denied by any 

of the belligerent powers, has been virtually admitted by all.  

The duty of holding a neutral conduct may be inferred, without anything more, from the obligation which 

justice and humanity impose on every nation, in cases in which it is free to act, to maintain inviolate the 

relations of peace and amity towards other nations.  

The inducements of interest for observing that conduct will best be referred to your own reflections and 

experience. With me a predominant motive has been to endeavor to gain time to our country to settle and 

mature its yet recent institutions, and to progress without interruption to that degree of strength and 

consistency which is necessary to give it, humanly speaking, the command of its own fortunes.  

Though, in reviewing the incidents of my administration, I am unconscious of intentional error, I am 

nevertheless too sensible of my defects not to think it probable that I may have committed many errors. 

Whatever they may be, I fervently beseech the Almighty to avert or mitigate the evils to which they may tend. 

I shall also carry with me the hope that my country will never cease to view them with indulgence; and that, 

after forty five years of my life dedicated to its service with an upright zeal, the faults of incompetent abilities 

will be consigned to oblivion, as myself must soon be to the mansions of rest.  

Relying on its kindness in this as in other things, and actuated by that fervent love towards it, which is so 

natural to a man who views in it the native soil of himself and his progenitors for several generations, I 



anticipate with pleasing expectation that retreat in which I promise myself to realize, without alloy, the sweet 

enjoyment of partaking, in the midst of my fellow-citizens, the benign influence of good laws under a free 

government, the ever-favorite object of my heart, and the happy reward, as I trust, of our mutual cares, labors, 

and dangers.  

Geo. Washington.  
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Letter from the Danbury Baptists:  

The address of the Danbury Baptist Association in the State of Connecticut, assembled October 7, 1801. 

To Thomas Jefferson, Esq., President of the United States of America  

Sir, 

Among the many millions in America and Europe who rejoice in your election to office, we embrace the first 

opportunity which we have enjoyed in our collective capacity, since your inauguration , to express our great 

satisfaction in your appointment to the Chief Magistracy in the Unite States. And though the mode of expression may 

be less courtly and pompous than what many others clothe their addresses with, we beg you, sir, to believe, that none 

is more sincere.  

Our sentiments are uniformly on the side of religious liberty: that Religion is at all times and places a matter between 
God and individuals, that no man ought to suffer in name, person, or effects on account of his religious opinions, 

[and] that the legitimate power of civil government extends no further than to punish the man who works ill to his 

neighbor. But sir, our constitution of government is not specific. Our ancient charter, together with the laws made 

coincident therewith, were adapted as the basis of our government at the time of our revolution. And such has been 

our laws and usages, and such still are, [so] that Religion is considered as the first object of Legislation, and therefore 

what religious privileges we enjoy (as a minor part of the State) we enjoy as favors granted, and not as inalienable 

rights. And these favors we receive at the expense of such degrading acknowledgments, as are inconsistent with the 

rights of freemen. It is not to be wondered at therefore, if those who seek after power and gain, under the pretense of 

government and Religion, should reproach their fellow men, [or] should reproach their Chief Magistrate, as an enemy 
of religion, law, and good order, because he will not, dares not, assume the prerogative of Jehovah and make laws to 

govern the Kingdom of Christ.  

Sir, we are sensible that the President of the United States is not the National Legislator and also sensible that the 

national government cannot destroy the laws of each State, but our hopes are strong that the sentiment of our 

beloved President, which have had such genial effect already, like the radiant beams of the sun, will shine and prevail 

through all these States--and all the world--until hierarchy and tyranny be destroyed from the earth. Sir, when we 

reflect on your past services, and see a glow of philanthropy and goodwill shining forth in a course of more than thirty 

years, we have reason to believe that America's God has raised you up to fill the Chair of State out of that goodwill 

which he bears to the millions which you preside over. May God strengthen you for the arduous task which providence 

and the voice of the people have called you--to sustain and support you and your Administration against all the 
predetermined opposition of those who wish to rise to wealth and importance on the poverty and subjection of the 

people.  

And may the Lord preserve you safe from every evil and bring you at last to his Heavenly Kingdom through Jesus 

Christ our Glorious Mediator.  

Signed in behalf of the Association,  

Neh,h Dodge } 

Eph'm Robbins } The Committee 

Stephen S. Nelson }  

*A cite for this letter could read:  

Letter of Oct. 7, 1801 from Danbury (CT) Baptist Assoc. to Thomas Jefferson, 

Thomas Jefferson Papers, Manuscript Division,  

Library of Congress, Wash. D.C.  
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President Jefferson's Reply:  

Messrs. Nehemiah Dodge, Ephraim Robbins, and Stephen s. Nelson 

A Committee of the Danbury Baptist Association, in the State of Connecticut.  

Washington, January 1, 1802  

Gentlemen,--The affectionate sentiment of esteem and approbation which you are so good as to express towards me, 
on behalf of the Danbury Baptist Association, give me the highest satisfaction. My duties dictate a faithful and zealous 

pursuit of the interests of my constituents, and in proportion as they are persuaded of my fidelity to those duties, the 

discharge of them becomes more and more pleasing.  

Believing with you that religion is a matter which lies solely between man and his God, that he owes account to none 

other for his faith or his worship, that the legislative powers of government reach actions only, and not opinions, I 

contemplate with sovereign reverence that act of the whole American people which declared that their legislature 

would "make no law respecting an establishment of religion, or prohibiting the free exercise thereof," thus building a 

wall of separation between Church and State. Adhering to this expression of the supreme will of the nation in behalf 

of the rights of conscience, I shall see with sincere satisfaction the progress of those sentiments which tend to restore 

to man all his natural rights, convinced he has no natural right in opposition to his social duties.  

I reciprocate your kind prayers for the protection and blessing of the common Father and Creator of man, and tender 

you for yourselves and your religious association, assurances of my high respect and esteem.  

Th Jefferson 

Jan. 1. 1802  

* A cite for this letter could read: 

Thomas Jefferson, The Writings of Thomas Jefferson, Albert E. Bergh, ed. (Washington, D. C.: The Thomas Jefferson 

Memorial Association of the United States, 1904), Vol. XVI, pp. 281-282.  
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National Archives 
 
Teaching With Documents: 
The Ratification of the Constitution 
Background  

On September 17, 1787, a majority of the delegates to the Constitutional Convention approved 

the documents over which they had labored since May. After a farewell banquet, delegates 

swiftly returned to their homes to organize support, most for but some against the proposed 

charter. Before the Constitution could become the law of the land, it would have to withstand 

public scrutiny and debate. The document was "laid before the United States in Congress 

assembled" on September 20. For 2 days, September 26 and 27, Congress debated whether to 

censure the delegates to the Constitutional Convention for exceeding their authority by creating 

a new form of government instead of simply revising the Articles of Confederation. They decided 

to drop the matter. Instead, on September 28, Congress directed the state legislatures to call 

ratification conventions in each state. Article VII stipulated that nine states had to ratify the 

Constitution for it to go into effect.  

Beyond the legal requirements for ratification, the state conventions fulfilled other purposes. The 

Constitution had been produced in strictest secrecy during the Philadelphia convention. The 

ratifying conventions served the necessary function of informing the public of the provisions of 

the proposed new government. They also served as forums for proponents and opponents to 

articulate their ideas before the citizenry. Significantly, state conventions, not Congress, were 

the agents of ratification. This approach insured that the Constitution's authority came from 

representatives of the people specifically elected for the purpose of approving or disapproving 

the charter, resulting in a more accurate reflection of the will of the electorate. Also, by 

bypassing debate in the state legislatures, the Constitution avoided disabling amendments that 

states, jealous of yielding authority to a national government, would likely have attached. 

Ratification was not a foregone conclusion. Able, articulate men used newspapers, pamphlets, 

and public meetings to debate ratification of the Constitution. Those known as Antifederalists 

opposed the Constitution for a variety of reasons. Some continued to argue that the delegates in 

http://www.archives.gov/education/lessons/constitution-day/ratification.html


Philadelphia had exceeded their congressional authority by replacing the Articles of 

Confederation with an illegal new document. Others complained that the delegates in 

Philadelphia represented only the well-born few and consequently had crafted a document that 

served their special interests and reserved the franchise for the propertied classes. Another 

frequent objection was that the Constitution gave too much power to the central government at 

the expense of the states and that a representative government could not manage a republic 

this large. The most serious criticism was that the Constitutional Convention had failed to adopt 

a bill of rights proposed by George Mason. In New York, Governor George Clinton expressed 

these Antifederalist concerns in several published newspaper essays under the pen name Cato, 

while Patrick Henry and James Monroe led the opposition in Virginia. 

Those who favored ratification, the Federalists, fought back, convinced that rejection of the 

Constitution would result in anarchy and civil strife. Alexander Hamilton, James Madison, and 

John Jay responded to Clinton under the pen name Publius. Beginning in October 1787, these 

three penned 85 essays for New York newspapers and later collected them into 2 volumes 

entitled The Federalist, which analyzed the Constitution, detailed the thinking of the framers, 

and responded to the Antifederalist critics. 

They successfully countered most criticism. As for the lack of a bill of rights, Federalists argued 

that a catalogued list might be incomplete and that the national government was so constrained 

by the Constitution that it posed no threat to the rights of citizens. Ultimately, during the 

ratification debate in Virginia, Madison conceded that a bill of rights was needed, and the 

Federalists assured the public that the first step of the new government would be to adopt a bill 

of rights. 

It took 10 months for the first nine states to approve the Constitution. The first state to ratify was 

Delaware, on December 7, 1787, by a unanimous vote, 30 - 0. The featured document is an 

endorsed ratification of the federal Constitution by the Delaware convention. The names of the 

state deputies are listed, probably in the hand of a clerk. The signature of the President of 

Delaware's convention, Thomas Collins, attests to the validity of the document, which also 

carries the state seal in its left margin. Delaware's speediness thwarted Pennsylvania's attempt 

to be first to ratify in the hope of securing the seat of the National Government in Pennsylvania. 

The first real test for ratification occurred in Massachusetts, where the fully recorded debates 

reveal that the recommendation for a bill of rights proved to be a remedy for the logjam in the 

ratifying convention. New Hampshire became the ninth state to approve the Constitution in 

June, but the key States of Virginia and New York were locked in bitter debates. Their failure to 

ratify would reduce the new union by two large, populated, wealthy states, and would 

geographically splinter it. The Federalists prevailed, however, and Virginia and New York 

narrowly approved the Constitution. When a bill of rights was proposed in Congress in 1789, 

North Carolina ratified the Constitution. Finally, Rhode Island, which had rejected the 

Constitution in March 1788 by popular referendum, called a ratifying convention in 1790 as 



specified by the Constitutional Convention. Faced with threatened treatment as a foreign 

government, it ratified the Constitution by the narrowest margin (two votes) on May 29, 1790. 

 

The Document 

 

Click to Enlarge  

Read the Transcription 

National Archives and Records Administration 

General Records of the U.S. Government 

Record Group 11 
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Drafted by Thomas Jefferson between June 11 

and June 28, 1776, the Declaration of 

Independence is at once the nation's most 

cherished symbol of liberty and Jefferson's 

most enduring monument. Here, in exalted and 

unforgettable phrases, Jefferson expressed the 

convictions in the minds and hearts of the 

American people. The political philosophy of 

the Declaration was not new; its ideals of 

individual liberty had already been expressed 

by John Locke and the Continental 

philosophers. What Jefferson did was to 

summarize this philosophy in "self-evident 

truths" and set forth a list of grievances against 

the King in order to justify before the world the 

breaking of ties between the colonies and the 

mother country. We invite you to read a 

transcription of the complete text of the 

Declaration. 
 

 

 

 

 

 The article "The Declaration of  

 

 
(Click Image to Enlarge) 

   

 

Note: The above image of the Declaration is taken from the engraving made by 

printer William J. Stone in 1823 and is the most frequently reproduced version 

of the document. The original Declaration (pictured below), now exhibited in 

the Rotunda for the Charters of Freedom in Washington, DC, has faded badly—

largely because of poor preservation techniques during the 19th century. 

Today, this priceless document is maintained under the most exacting archival 

conditions possible. 

 

http://www.archives.gov/exhibits/charters/declaration.html
http://www.archives.gov/exhibits/charters/declaration_zoom_2.html
http://www.archives.gov/exhibits/charters/declaration_zoom_2.html
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Independence: A History," provides a 

detailed account of the Declaration, from its 

drafting through its preservation today at 

the National Archives. 

"The Stylistic Artistry of the Declaration of 

Independence" by Stephen Lucas. By 

closely examining its language, this 

perceptive article sheds light on the 

Declaration as a work of literature and of 

persuasion. From Prologue, Spring 1990. 

The Virginia Declaration of Rights strongly 

influenced Thomas Jefferson in writing the 

first part of the Declaration of 

Independence. It later provided the 

foundation for the Bill of Rights. 

Learn about Our National Treasure, 

interesting and informative facts about the 

Declaration and its history. 
 

 

 

Learn more about the Writing and 

Publicizing of the Declaration of 

Independence, the Articles of 

Confederation, and the Constitution of the 

United States by visiting the Independence 

National Historical Park (Philadelphia, 

Pennsylvania) web site. 

View documents from the Continental 

Congress and the Constitutional 

Convention, part of the Library of Congress' 

American Memory web site. This site also 

provides related manuscript, printed, and 

iconographic materials. 
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The Federal Convention convened in the State 

House (Independence Hall) in Philadelphia on 

May 14, 1787, to revise the Articles of 

Confederation. Because the delegations from 

only two states were at first present, the 

members adjourned from day to day until a 

quorum of seven states was obtained on May 

25. Through discussion and debate it became 

clear by mid-June that, rather than amend the 

existing Articles, the Convention would draft 

an entirely new frame of government. All 

through the summer, in closed sessions, the 

delegates debated, and redrafted the articles of 

the new Constitution. Among the chief points 

at issue were how much power to allow the 

central government, how many representatives 

in Congress to allow each state, and how these 

representatives should be elected--directly by 

the people or by the state legislators. The work 

of many minds, the Constitution stands as a 

model of cooperative statesmanship and the art 

of compromise. 

constitution 
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The article "A More Perfect Union" is an in-

depth look at the Constitutional Convention 

and the ratification process. 

"Questions and Answers Pertaining to 

the Constitution" presents dozens of 

fascinating facts about the Constitution. 

constitution  

 

Page two of the U.S. Constitution was 

unveiled in its new encasement on 

September 15, 2000. Read remarks issued at 

the ceremony by John W. Carlin, Archivist 

of the United States, and Dr. Michael 

Beschloss. 

 

 

 

 

 

Constitution 

 

 

Amendments 1-10 constitute what is known 

as the Bill of Rights.  
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During the debates on the adoption of the 

Constitution, its opponents repeatedly charged 

that the Constitution as drafted would open the 

way to tyranny by the central government. 

Fresh in their minds was the memory of the 

British violation of civil rights before and 

during the Revolution. They demanded a "bill 

of rights" that would spell out the immunities 

of individual citizens. Several state 

conventions in their formal ratification of the 

Constitution asked for such amendments; 

others ratified the Constitution with the 

understanding that the amendments would be 

offered.  

On September 25, 1789, the First Congress of 

the United States therefore proposed to the 

state legislatures 12 amendments to the 

Constitution that met arguments most 

frequently advanced against it. The first two 

proposed amendments, which concerned the 

number of constituents for each Representative 

and the compensation of Congressmen, were 

not ratified. Articles 3 to 12, however, ratified 

by three-fourths of the state legislatures, 

constitute the first 10 amendments of the 

Constitution, known as the Bill of Rights. 
 

 

 

 

 
(Click Image to Enlarge) 

 

 

 

 

Amendments 1-10 

constitute what is known as 

the Bill of Rights. Discover 

the other changes and 

additions that have been 

made to the Constitution 

over the past 200+ years. 
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The article "A More Perfect Union" 

provides an in-depth look at the 

Constitutional Convention, the ratification 

process, and the adoption of the Bill of 

Rights. 

 

 

 

 

As the delegates gathered 

at the Pennsylvania State 

House in May 1787 to 

"revise" the Articles of 

Confederation, Virginia 

delegate George Mason 

wrote, "The Eyes of the 

United States are turned 

upon this Assembly and their Expectations 

raised to a very anxious Degree." Mason 

had earlier written the Virginia 

Declaration of Rights that strongly 

influenced Thomas Jefferson in writing the 

first part of the Declaration of 

Independence. He left the convention 

bitterly disappointed, however, and became 

one of the Constitution's most vocal 

opponents. "It has no declaration of 

rights," he was to state. Ultimately, George 

Mason's views prevailed. When James 

Madison drafted the amendments to the 

Constitution that were to become the Bill of 

Rights, he drew heavily upon the ideas put 

forth in the Virginia Declaration of 

Rights. 
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When the last dutiful & humble petition from Congress received no other Answer than declaring us Rebels, and out of the King’s protection, I from that 

Moment look’d forward to a Revolution & Independence, as the only means of Salvation; and will risque the last Penny of my Fortune, & the last Drop 

of my Blood upon the Issue. 

 

 

 

 

 

 

 

 

 

 

 

In 1761, fifteen years before the United States of America 

burst onto the world stage with the Declaration of 

Independence, the American colonists were loyal British 

subjects who celebrated the coronation of their new King, 

George III. The colonies that stretched from present-day 

Maine to Georgia were distinctly English in character 

although they had been settled by Scots, Welsh, Irish, 

Dutch, Swedes, Finns, Africans, French, Germans, and 

Swiss, as well as English. 

As English men and women, the American colonists were 

heirs to the thirteenth-century English document, the 

Magna Carta, which established the principles that no one 

is above the law (not even the King), and that no one can 

take away certain rights. So in 1763, when the King 

began to assert his authority over the colonies to make 

them share the cost of the Seven Years' War England had 

just fought and won, the English colonists protested by 

invoking their rights as free men and loyal subjects. It 

was only after a decade of repeated efforts on the part of 

the colonists to defend their rights that they resorted to 

armed conflict and, eventually, to the unthinkable–

separation from the motherland. 
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Although most of the Framers of the Constitution anticipated that the Federal judiciary would be the weakest branch of Government, the U.S. Supreme 

Court has come to wield enormous power with decisions that have reached into the lives of every citizen and resolved some of the most dramatic 

confrontations in U.S. history. The word of the Supreme Court is final. Overturning its decisions often requires an amendment to the Constitution or a 

revision of Federal law. 

The power of the Supreme Court has evolved over time, through a series of milestone court cases. One of the Court's most fundamental powers is judicial 
review–the power to judge the constitutionality of any act or law of the executive or legislative branch. Some of the Framers expected the Supreme Court 

to take on the role of determining the constitutionality of Congress's laws, but the Constitution did not explicitly assign it to the Court. Marbury v. 

Madison, the 1803 landmark Supreme Court case, established the power of judicial review. From the modest claim of William Marbury, who sought a low-

paying appointment as a District of Columbia Justice of the Peace, emerged a Supreme Court decision that established one of the cornerstones of the 

American constitutional system. 
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War of the Peasants (1524-25) 

A revolt of the peasants of southern and central Germany, the causes of which are disputed as a 

result of religious and political prejudice. At present the opinion prevails that the revolt was 

brought about mainly by economic distress. The conditions which must here be taken into 

consideration are the following. Up to the end of the fourteenth century the peasants enjoyed a 

relatively advantageous position, even though they did not own their land in fee simple, but held 

it at a rental, either hereditary or fixed for certain periods. Conditions, however, grew worse. The 

increase of population due to prosperity coincided in point of time with the development of the 

economic use of money and its injurious influences. The city overshadowed the country, and at 

times even exerted dominion over the country districts. International economic conditions also 

were detrimental to the peasant class. Large quantities of precious metals were drawn from the 

mines of Peru, Mexico, and Germany, so that the value of money sank about fifty per cent, while 

prices rose; thus in Thuringia the price of wool was doubled, and the price of merchandise was 

increased fivefold. On the other hand leases were not reduced or wages raised, but the lords of 

the land sought to make up their losses by unusually heavy taxation. They extended their 

authority, increased the services and burdens of the serfs, sought to annul the rights of the market 

associations, and to do away with the peasants' hereditary lease of their farms, only granting the 

use of woodland, water, and pasture on condition of heavy rents. Roman law favoured these 

exactions. Moreover, the military needs and the growing costs of the local governments led to an 

increase of the taxes. This caused great bitterness of feeling, especially in Würtemberg and 

Bavaria. To the burdens imposed by the landlord and the territorial sovereign were added 

imperial taxes, regardless of the economic condition of the poorer classes. The position of the 

peasants was at its worst in the very small German states, where the landlord was also the 

sovereign and desired to live like a prince.  

Not only peasants but also cities and nobles took part in the great uprising that is known as the 

War of the Peasants. Of the cities only the smaller were economically connected with the 

peasants. Large cities, like Frankfort, Würzburg, and Mainz, joined the uprising; but economic 

conditions do not fully explain their action. It must be assumed, therefore, that external reasons 

induced the nobility and the cities to combine temporarily with the peasants in the great uprising 

http://www.newadvent.org/cathen/11597a.htm


and that the causes of discontent, which were numerous, varied in the different States. From the 

end of the fifteenth century great movements for political reform had been in progress, but on 

account of the selfish policy of the territorial princes all attempts to strengthen the central power 

had failed, and the Nuremberg Diet of 1524 had completely paralyzed the imperial 

administration. Part of the rebels desired to reform the empire. Political disorders were 

intensified by religious. For eight years Luther's attitude had disquieted the people and shaken 

their religious convictions to their foundations. His declamations about Christian liberty, even if 

meant in a different sense, increased the ferment. The opponents of the new doctrine regarded 

Luther, and in part still regard him, as the real instigator of the revolt; the rebels themselves 

appealed to him in the conviction that they were only carrying out his teachings. It is not 

surprising that the outbreak took place just at the end of the year 1524. The hope of a national 

settlement of ecclesiastical reform had come to nought, and the emperor had countermanded the 

national council, which had been called to meet at Speyer, 1 Sept., 1524. The failure of the 

efforts for political and ecclesiastical reform must also be included among the causes of the 

outbreak. Before it is possible to pass a final judgment upon the causes, there must be a wider 

and more thorough investigation of the religious and intellectual life of the German people 

before the Reformation.  

During the years 1492-1500 there had been sporadic outbreaks in Algäu, Alsace, and in the 

Diocese of Speyer, but they had been betrayed and suppressed. The revolt of "poor Conrad" 

against the extortionate taxation of Duke Ulrich of Würtemberg, and the confederation of the 

Wendic peasants in Carinthia, Carniola, and Styria had also been crushed by the rulers and 

nobility of these states. The great uprising of the peasants in the second decade of the sixteenth 

century began in the southern part of the Black Forest. The revolt was under the daring and clear-

sighted guidance of Hans Müller of Bulgenbach and, as the rebellion spread over Swabia, 

Franconia, and Alsace, the power of the rebels steadily grew. They stirred up the people to 

disorder by means of promises contained in the so-called "Twelve Articles", of which the author 

is uncertain. They have been ascribed to Pastor Schappler of Memmingen, to Sebastian Lotzer, 

and to the Pastor of Waldshut, Balthasar Hubmaier, who was under the influence of Münzer. 

Their demands were economic, social, and religious. The rate of interest, compulsory service to 

the lord of the manor, and legal penalties they wished mitigated. Other articles demanded the 

restoration of old German economic conditions, such as the unions of the old marches and the 

free right of pasturage, fishing, and hunting. Social reform was to culminate in the abolition of 

serfdom, because Christ made all men free, but obedience to the authorities appointed by God 

was to be maintained. As regards religion they demanded the right to choose their pastors and to 

guarantee that the clergy should preach the pure and true Gospel. Thus the moderate element that 

had a share in preparing these articles had no thought of a radical overthrow of all existing 

conditions. But in this ease, as in all great popular upheavals, the moderation expressed in theory 

was not carried out.  

The mobs that were commanded by the tavern-keeper George Metzler, by Florian Geyer, 

Wendel Hipler, Jäcklein Rohrbach, and even by the knight, Götz von Berlichingen, often 

indulged in an unbridled lust of murder and destruction. The best known of these outrages is the 

horrible murder of Count von Helfenstein on 16 April, 1525. Early in May, 1525, the peasants 

were everywhere victorious over the nobility. The Bishops of Bamberg and Speyer, the Abbots 

of Hersfeld and Fulda, the Elector of the Palatinate, and others made concessions of all kinds to 



their demands. The revolt, however, was at its height and its leaders thought themselves able to 

carry out their political aims. Several cities joined the uprising, which was to be under the 

direction of a vigorous and well-organized board of peasants; at Heilbronn a common chancery 

was to be established for all the rebel bands; the great majority of the rebels under arms were to 

go home and only a select body was to keep the field. The peasants sought to overthrow their 

real political opponents, the territorial princes. They planned to reorganize the entire constitution 

of the empire, a scheme that had been repeatedly discussed since the fourteenth century. The 

object of their plans of reform was to strengthen the empire and to weaken the power of the 

territorial princes. The property of the Church was to be secularized and then used to compensate 

the feudal lords for the abolition of the feudal burdens. The reforms were then to be carried out 

under the authority of the empire, such as uniformity of weights and coinage, suppression of 

custom-duty, restoration of the German law in the courts, etc.  

The petty sovereigns now combined and Luther encouraged their intention to crush the rebellion. 

In April he had advocated peace and had distinguished between justifiable and unjustifiable 

demands. He now took a different view of the matter. The fanatical mobs directed by Thomas 

Münzer and Heinrich Pfeifer were spreading destruction in Thuringia by fire and sword, and had 

destroyed the monasteries of the Harz district and the Thuringian Forest (Michaelstein, 

Ilsenburg, Walkenried, Kelbra, Donndorf, Rossleben, Memleben, and Reinhardsbrunn). Luther 

now foresaw the overthrow of State and Church, property and family. Accordingly on 6 May he 

violently and passionately urged the princes to smite the "murdering and robbing band of the 

peasants". The hordes commanded by Münser were defeated on 15 May, 1525, near 

Frankenhausen by the confederated princes of Saxony, Brunswick, Hesse, and Mansfeld. The 

prophet Münzer was executed. At about the same time the uprising in southern Germany was 

subdued. In Alsace the peasants were conquered on 17 May by the united forces of Duke Anton 

of Lorraine and the Governor of Mörsperg; in Würtemberg they were overthrown near 

Sindelfingen by the commander of the forces of the Swabian League. The mobs of Odenwald 

and Rothenburg were utterly crushed on 2 and 4 June; and on 7 June Würzburg had to surrender. 

The overthrow of the peasants on the upper and middle Rhine required more time. The revolt had 

taken a more orderly course in Upper Swabia, the Black Forest, and in Switzerland. The north-

west and the east were entirely free from the insurrection, for at that time the position of the 

peasants there was more favourable. Formerly it was thought that after this uprising the condition 

of the peasants became worse than before, but this view is incorrect. At first, it is true, the 

severity of martial law had absolute sway; thus, there were 60 executions in Würzburg, and 211 

in the whole of Franconia. But the period of terror had also been a lesson to the victors. The 

condition of the peasants did not grow essentially worse, though it did not greatly improve. Only 

in a few exceptional cases were reforms introduced, as in Baden and the Tyrol.  
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The separation of the Church confessions caused by the Protestant Reformation had led to a split of 

the Confederation between the cantons of the Catholic confession and those of the new Reformed 

one. From Zürich, where Huldrych Zwingli proclaimed the restoration of the Church and the State, 

the Reformed doctrines reached the towns of Bern, Basle, Sankt Gallen and Schaffhausen as well as 

part of Glarus and Appenzell. The other cantons, and in particular those located at the heart of 

Switzerland, persisted in the Catholic faith (the Five Cantons). 

 

This polemic overheated their spirits in an exceptional way. It hurled the whole Confederation into a 

perilous dispute where the most extreme would confront each other. The two parties built foreign 

alliances in order to protect their positions. Reformers were combined with the towns of Konstanz, 

Sankt Gallen, Biel and Mühlhausen, while the Catholics aligned with Austria by forming a "Holy 

Union," which then risked the destruction of the Confederation.  

 

In 1524, the five most active cantons of the center of Switzerland accompanied by Austria prepared 

for a military confrontation with the objective of striking Zürich, capital of the new Reformed 

doctrine. The same year, Zwingli wrote his famous "Council for a Military Campaign," which 

proposed an order by the city of Zürich to go against the five Catholic cantons. This military council 

http://philippe.houdry.free.fr/Eprints/BatailleKappel1531_ENG.pdf


was to proclaim a complete mobilization of the army as well as to form a political coalition of 

Reformers and to study various military options. 

 

In spite of the deep division and increasing tension between the cantons by the two religious 

doctrines, and in spite of Zwingli insistence for military preparations, all organization failed because 

Bern Canton had great reserves on hand. In June of 1529, the first war at Kappel was thus planned, 

but even though Zürich was militarily in a dominant position, no bloodshed 

 

 
 
Ulrich Zwingli, humanist and reformer, born at Wildhaus, near Sankt-Gallen, in 1484. As the main proponent of Reform, 

he abolished celibacy for priests and the celebration of Mass. He won a part of the Swiss over to his doctrine. At his death 

at Kappel in 1531, some of his partisans reunited with the Calvinists of Geneva and some of Lutherans of Germany 

(Engraving by Meyer).  

 

occured. Peace was made at Kappel, and Zwingli achieved some of his goals: the Catholic cantons 

were to withdraw their alliance with Austria, and to make compensation for their threat of a food 

blockade. Because all the objectives of the Reformers were not achieved, and, most of all, because 

the five Catholic cantons were not restrained, this peace did not last long. Zwingli, himself, was 

assured of this peace failure and realized that only weapons would end the quarrel between Cantons 

so that his new religious doctrine could spread throughout the entire Confederation. Nevertheless, the 

Reformed cantons were not in accord with the ambitious policies of Zürich. In addition, the Catholic 

cantons did not fully observe the conditions of the treaty and, contrary to the councils of Zwingli, 

now a reverse threat of a food blockage was issued against the Five Cantons. 

 

This means of economic pressure, which had already been employed in the preceding conflict, 

implied a declaration of war without any preparations. These Catholic cantons were to be hit hard if 

their vital supplies of grain and salt were to be cut. Hence Zürich forced the Catholics to immediate 

war because the blockade was a Reformers' attack upon the Catholics' survival.  

 

In the autumn of 1529, the Catholic Cantons, however, took advantage of their situation of having a 

higher geographical position in central Switzerland. Hence they could decide the moment and place 

of attack with a surprise blow against their principal adversary. They also considered the decree of 

the blockade as a serious threat against their right to live, particularly by other members of the 

Confederation. It is in this climate of exasperation and hatred, as generally happens in civil wars, that 

Catholics became resolutely warlike. 



 

On October 10, 1531, the Catholic cantons decided on an expedition against Zürich. One 

consequently heard their drums and their flutes in the area of Zürich as well as the yells and howls of 

the soldiers of Uri. They raised an army of 8,000 men, to which a foreign squadron of 100 men from 

Eschental was added. The plan of the Catholics was to carry out a surprise attack on Zürich, before 

their enemies had time to prepare for combat. Moreover, they thus hoped to thwart the military co-

operation of the two Reformed cities of Zürich and Bern.  

 

Foreseeing an attack by Catholics, Zürich had placed a guard of 300 men on its border as of October 

8th. In spite of the warnings by this guard about the fast and unexpected mobilization of the Catholic 

cantons, Zürich had not prepared itself and hence confusion followed. As a first option, an avant-

garde of 1,500 men was sent into the area of Kappel on October 10th. It was under the command of 

Georg Göldli, who had received orders to seek contact but not to engage his avant-garde in a great 

military operation until fighting the large opposing army furtively. Thus, the avant-garde of Göldli 

arrived at Kappel in the afternoon of October 10th, and spent the night there. The six light pieces of 

artillery under the command of Captain Peter Füßli arrived right before daylight on October 11th. 

 

Early that morning, Göldli established his avant-garde within 500 meters north of Kappel on a hill 

named Scheuren. The artillery was laid out on the slope facing the plain and the road for the 

approaching Catholic enemy. From there, it would be more effective. Göldli dropped the idea to 

reinforce his defensive position and to place their cannons in safety. He did not want to occupy either 

the Buchenwäldli woods as the first line, nor the left flank from where an attack could come. He was 

not unaware, however, of the possibilities of approach and of infiltration of his adversaries. 

 

In the same manner, Göldli refused to cover for a possible retreat. In order to get the necessary time 

for mobilizing large reinforcements, he stuck undoubtedly to his mission to defend in combat against 

the enemy crossing the Albis mountains by delayed action. Also to guarantee a possible retreat, he 

exposed this side of the Albis by setting up secure passages on his back. By expecting the arrival of a 

large reinforcement soon, other precautions were neglected. He also refused any help by espionage, 

which omission seems incredible. Thus the avant-garde of Zürich stood by passively on the top of the 

Scheuren and awaited motionless the attack of the enemy. On the other hand, Göldli had advised to 

occupy the hill of Mönchbühl instead of Scheuren. Such a position would have placed his troops 

closer to the Albis mountain, and allow a faster retreat for Zürich with more safety. Mönchbühl's 

front could be better covered than at Scheuren because this position benefitted from the ditch by the 

brook of the Kappel Mill and from its marsch, both of which would have impeded the advancing 

enemy. Likewise, a faster withdrawl towards the Albis would have been allowed. 

 

Nevertheless, the position on Scheuren was tactically stronger. This height was difficult to climb in a 

frontal attack and permitted a better observation of an unfavorable attempt. With the occupation of 

Scheuren, it was possible to defend against the enemy from capturing of a place which dominated 

Mönchbühl. 

 

On the evening of October 10th, the City Council of Zürich decided on new options, but the policy of 

delay tactics by the anti-Zwingli circles prevented fast action. It was finally decided to give an alert 

for a large army, but regretfully and in all haste only 800 men responded. Being poorly prepared, the 

troops were in great confusion. The horses to draw most of the cannons and wagons were lacking. 

Thus, the soldiers arrived at their destination without organization and with an insufficient armament. 

 



About midday of October 11th, a detachment left under the command of Hans Rudolf Lavater on a 

forced march to Kappel. Zwingli accompanied them as a military chaplain. The troops were 

pressured so that the army arrived at their destination at three o'clock in the afternoon, but exhausted 

and in poor condition. At this time there were approximately 2,300 Zürich troops on the front. 

 

The enlarged army was not so weak but it had been dispersed: 400 men with 4 arquebuses at 

Bremgarten, 500 men with 4 muskets (rifles) at Wädenswil, and 500 others in support. Most of the 

soldiers carried swords, axes and hallebardes. The Zürich forces had to be dispersed in this dangerous 

manner because there were various accesses to this area, all of which could be attacked in short order 

on account of the favorable geographical positioning of the five Catholic cantons. 

 

In the morning of October 11th, the Catholic army from Zug-Baar crossed the border at Kappel. At 

the head was a strong avant-garde of 600 men, including the 100 from Eschentaler. The major army 

of approximately 7,000 men followed them immediately. Around midday, the trumpeter of Lucerne 

announced the attack to the Zürich defenders. 

 

As the enemy approached, Göldli commenced his strategy of battle. A detachment was held on 

Scheuren, and another protected the left wing on the front. But with the sight of triple superiority of 

the Catholic Army, the Zürich military chiefs wondered whether they would already have to move 

back to Mönchbühl. In Council of War, however, it was decided to continue to keep their positions. 

They would avoid at least dishonor by withdrawing at the simple sight of the enemy. They also knew 

that a larger army from Zürich was approaching, but they were unaware of how exhausted it would 

be. 

 

 
Second battle of Kappel, October 11, 1531. On the left, the ditch that has been fatal to the Zürich troops. On the back right, 

the cloister of Kappel (Chronic of Stumpf, 1548). 

 

The avant-garde of the five Catholic cantons was soon visible from Scheuren. It went towards the 

west, passing in front of Kappel, and it approached approximately 400 meters from the right side of 



the Zürich troops. There, it was blocked on the spot by a violent barrage of artillery fire which had 

begun in spite of the prohibition made by Göldli. Although the Catholics also brought cannons, their 

movement of surrounding the defenders did not progress. 

 

Usually artillery was to be used in the continuing of a frontal attack by a large army. 

Incomprehensibly, Göldli prohibited his troops in making a counter-attack, which would have 

appreciably reduced the enemy avant-garde when isolated in its advance position. Then, the major 

army of the Catholics was diverted, and they reached the southern village limit of Kappel. The 

violent cannonade, which they aimed at the Catholic avant-garde, gave the impression that the 

remainder of the Zürich Army was much stronger than actually it was. For this reason, the 

commanders of the Catholics did not want to attack the front any more, but sought, on the contrary, 

to advance on the left side of Zürich Army by a revolving movement. To this end, the Catholic Army 

advanced towards the east and arrived, without being intercepted, at the southern edge of 

Buchenwäldli. It remained there on standby. And with the shorter days of October, their commander 

searched carefully for a site to bivouac during the night. 

 

The Zürich Command did not count on any more attacks by the Catholics for the day. Their army, 

which camped close to Buchenwäldli, withdrew their cannons and also the observation of their 

enemy. The Council of War of Zürich had decided late in the afternoon for a retreat to Mönchbühl. 

Göldli was opposed because this action was carried out in an indecisive and inappropriate way. That 

evening the infantry was to reassemble, while the artillery was to remain at its positions in order to 

withdraw later behind the infantrymen. 

 

In the camp of the Catholic cantons, the soldiers were dissatisfied with the evolution of the offensive. 

Therefore, Provost Jauch of Uri Canton with some men took a risk to get a closer look at the Zürich 

position. He discovered not only that the enemy had retreated, but also were less forceful than had 

been previously presumed. The provost understood immediately that the moment was favorable. 

 

Jauch called together the Catholic Council of War to authorize a volunteer reconnaissance corps. 

Without delay, 400 men gathered around the provost, all burning with the desire of going after the 

enemy. This squadron, crossing the woods of Buchenwäldli, immediately attacked the enemy to 

inflict the greatest possible losses during their retreat. The vigorous attempts at exiting the woods 

were rebuffed several times by the Zürich forces. Jauch attempted to exit first by the west, then by 

the east, but Reformers had each time a robust line of defense. In this action of dealing with the 

enemy, the Catholic troops came down from high level ground and thus gave up their dominant 

position. 

 

The combat exploded. To weaken the Zürich forces in their retreat was no longer intended. Once 

more in the history of the Swiss wars, the warlike heart of the soldiers had started a battle which had 

not been intended by their command. Volunteers answering a call to aid the reconnaissance corps 

initiated the attack, and now the major Catholic forces were going to carry out that decision. 

 

On a very broad front and with a great uproar, the Catholic troops advanced against the Reformers, 

who were partly dismantled and incompetent to counter-attack. Jauch then pressed on at the flank. 

This double attack by the volunteers of Jauch and the major Catholic forces, superior in numbers, 

immobilized part of the Reformers in their forced march. 

 

Exhausted, the Zürich forces were struck at the most unfavorable time, lacking adequate command 

and sufficient defense. In this savage turmoil, all resistance of the Reformers broke down. Their 



columns disintegrated and, after hardly a quarter of hour of combat, they started to flee. It was at this 

time that they underwent their greatest losses. During their escape through an impracticable marsh 

close to the mill, their losses piled up when the weapons of their pursuers cut them down. The flag of 

Zürich was saved only with great sufferings. 

 

The pursuit continued to the Albis until the night brought an end to the battle. The Catholics lost less 

than 100 men, while the Reformers left more than 500 dead. Among those, Zwingli was killed after 

being seriously wounded in the engagement. The death blow was made by a soldier from the 

Unterwald Canton, who had not recognized him as the religious leader. Many friends and 

collaborators of the Reformers also remained on the battle field, including Junghans Gutt the son of 

our ancestor Hans who participated at the battle of Marignan. And victors seized almost all the 

artillery of the enemy. 

 

This astonishing and quick success of the Catholic cantons resulted in avoiding the intervention of 

foreign forces in this internal conflict of Switzerland. Consequently, the Reformers who had not 

taken part in the engagements was too weak and could not reverse the outcome of the conflict any 

more. After the failure of Zürich at Kappel, the Reformers were unable to organize any further 

decisive action. 

 

This defeat of Kappel was impressively reaffirmed 14 days later at the battle of Gubel. Where 4,000 

Zürich troops were beaten pitifully in their escape again by 600 Catholics in a surprise attack at 

night. The tactics of Zürich had really lost its plume of fame. 
 



 
 

 

Motions of the Zürich troops and of the Catholic army around Kappel, On October 10 and 11, 1531. 

 



After the battles of Kappel and Gubel in a religious war lasting one month, the second peace of 

Kappel followed on November 15, 1531. 

 

The Catholics then gained a very clear political supremacy in the Confederation for nearly 200 years. 
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The Schmalkaldic War, 1546-1547  

 
 
 

A.) Prehistory of the War  
 

The AUGSBURG CONFESSION of 1530 had been a compromise formula which 

avoided a war in that year, but neither the Lutheran nor the Imperial-Catholic side 

regarded it final. In 1531 Germany's protestant princes and cities founded the 

SCHMALKALDIC LEAGUE, which was confirmed and extended in 1536.  

When peace was concluded between France and the Emperor in 1544, the latter was 

free to act against the German princely opposition. An understanding was reached 

with the pope, and dilpomacy was used to undermine the cohesion of the League.  

 

 

B.) The War  
 

The war began by Duke MAURICE of ALBERTINE SAXONY invading and 

occupying ERNESTINE SAXONY, the lands of Duke-Elector JOHN FREDERICK, 

one of the leaders of the Schmalkaldic League. As Duke Maurice was a Lutheran 

himself, he was seen by his opponents as the Traitor from Meissen. Duke John 

Frederick, with the League army in Württemberg at the time of the invasion, marched 

his army home, liberated Ernestine Saxony, occupied Albertine Saxony and invaded 

BOHEMIA where KING FERDINAND, opposed him. John Frederick's hope for a 

http://www.zum.de/whkmla/military/16cen/schmalkalden.html


rising of Bohemia's protestants did not materialize; the Imperial forces appeared and 

forced Duke John Frederick to retreat. In the BATTLE OF MÜHLBERG (1547), the 

Schmalkaldic forces were routed, Duke John Frederick wounded and taken prisoner. 

He submitted to Emperor Charles V. and the Duke of Alva. 

After Mühlberg, only the cities of Bremen and Magdeburg continued to resist. Count 

PHILIP OF HESSEN surrendered and joined John Frederick in imprisonment. 

Catholic Duke Heinrich IX., the Younger, of Braunschweig-Wolfenbüttel, exiled in 

1542, was restored to his Duchy. 

 

Bremen had successfully resisted several attempts of armies siding with the Emperor 

(under Count Anton of Oldenburg and under Duke Erich of Braunschweig-Calenberg) 

to take the city in February-May 1547 and refused to pay the fine of 100,000 fl. 

imposed on her by Emperor Charles V.; in May 1548 the ban was declared against the 

city.  

 

The city of Magdeburg similarly rejected the fine imposed on her and withstood 

attempts to take her by siege, the last in 1550/1551 undertaken by now Duke Elector 

of Saxony Maurice. In 1551 a compromise treaty was signed, which guaranteed the 

city freedom of religion.  

 

The city of Konstanz (Constance) had accepted the reformation and rejected the 

demands of the Augsburg Reichstag of 1548, even repelled a Habsburg attack on 

August 6th. But then, fatigued by the conflict, a narrow majority voted for the 

acceptance of the AUGSBURG INTERIM; another Imperial ultimatum caused the 

resistance to collapse (Sept. 13th); Habsburg troops were garrisoned in the city which 

lost her status as Free Imperial City; the protestant leaders were banned.  

 

Under pressure, STRASSBURG accepted the Augsburg Interim; the reformers, 

among them MARTIN BUCER, left the city.  

 

In Cologne, Archbishop Hermann von Wied was deposed, replaced by Adolf von 

Schaumburg.  

 

Electoral Saxony, with Wittenberg, the center of the Lutheran Reformation, was given 

to Duke Maurice. BUGENHAGEN, MELANCHTHON, Luther's widow 

KATHARINA VON BORA temporarily left the city.  

 

 

C.) War Goals and Post-War Policy  
 

It was Charles V. goal to destroy the princely opposition, and he succeeded by 



drawing an important protestant, Duke Maurice over into his camp, by decisively 

defeating the League forces and taking their two most prominent leaders prisoner, by 

ousting a bishop opposed to him and inclined toward the reformation, by forcing a 

number of cities to submit to the guidelines set by the Augsburg diet.  

 

His policy to then establish control over the reformation using the tool of diet 

legislation (Augsburg Interim etc.), however, failed as the princely opposition 

regrouped (1551) and found French support (1552). See Campaign of 1552.  
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The Age of religious wars (c.1560-98)  

 

FC87 in the Hyperflow of History; 
Covered in multimedia lectures #2078, #2080, #2082 and #2077.  

Kill them all; God will know his own. — Catholic general, ordering a massacre of a town containing both 
Protestants and Catholics 

By the mid 1500's, three main factors were converging to push Western Europe into a century of 
brutal religious wars. Two of these were the Protestant and Catholic Reformations that were firmly 
opposed to each other.  Added to this was a prevailing medieval mentality linking religion with 
political issues, making it impossible for either side to tolerate the other side's presence or rule.  The 
first round started in Germany. 

Germany (1521-55) 

The emperor Charles V's dramatic confrontation with Luther at Worms in 152l had resulted in 
outlawing the Lutheran heresy.  However, this was easier said than done for several reasons.  First, 
Charles had little control over the Holy Roman Empire (Germany), a patchwork of over 300 
principalities, Church states, and free cities, all jealously guarding their liberties against any attempts 
by the emperor to increase his authority over them.  Charles could not even get effective support 
from the Catholic states to help suppress the Lutherans, since his success might give him more 
power over Catholic princes as well. 

Second, the size of Charles' empire made him many enemies, in particular France and the Ottoman 
Turks, who posed a constant threat from west and east.  As a result, Charles felt forced to let the 
Protestants alone and turn to more pressing matters on his borders.  Finally, Charles was plagued 
with money problems.  Several times in his career he found himself short of funds while on the verge 
of a major victory.  In an age of mercenary armies prone to run out on their employers as soon as 
funds for paying them ran out, this was fatal and forced him to let his enemies, especially France, off 
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the hook.  All these factors kept Charles from effectively dealing with the Lutherans for over twenty 
years. 

Therefore, it was 1546 before Charles could attack a defensive alliance of Lutheran princes known 
as the Schmalkaldic League.  Charles won a decisive military victory.  But the complex forces 
discussed above kept him from imposing either firm imperial control or his Catholic faith on 
Germany.  Both Lutheranism and the privileges of the German princes were too deeply entrenched 
for that.  Consequently, Charles agreed to the Peace of Augsburg in 1555, a compromise giving 
each German prince the right to choose his realm's religion, as long as it was either Catholic or 
Lutheran.  Calvinists, Anabaptists, and other non-Lutheran Protestants were outlawed. 

  Instead of settling Germany's religious problems, the Peace of Augsburg actually made them worse 
in three ways.  For one thing, Calvinism kept spreading across Germany, even among German 
princes, thus raising religious tensions even more.  Also, Charles V, worn out by over 30 years of 
trying to maintain his empire and religious unity, gave up his throne.  The family lands in Austria and 
the Imperial title went to his brother Ferdinand, while Charles' son, the staunchly Catholic Philip II, 
inherited Spain, the Netherlands, most of Italy, and Spain's American colonies.  Philip's passionate 
hatred of the Protestants would also aggravate the growing religious conflict brewing. Finally, the 
Peace of Ausgburg led to thousands of refugees, especially Calvinists and Anabaptists, fleeing 
Germany and spreading their religious beliefs to the Spanish Netherlands (modern Belgium and 
Holland), France, and eventually England. 

As a result, religious conflict spread to these three countries after 1560.  In the Spanish Netherlands 
the influx of Protestants created growing religious unrest that led to a pattern of Spanish repression, 
riots and protests in response, more repression, and so on.  Despite its disunity, the ensuing revolt 
would hang on due to its control of seaports in the North, good leadership, and anger against 
Spanish atrocities.  In France, rising tensions between Calvinists and Catholics triggered its own 
vicious cycle of weakening the government, which allowed more anarchy, further weakening the 
government, etc.  Coming from this was a series of bitter civil wars aggravated by the weak 
government, feudal separatism, nobles’ rivalries, and foreign intervention, especially by Spain.  
Finally, tensions between Protestant England and Catholic Spain led the English to raid Spanish 
shipping and support the revolt in the Spanish Netherlands while Philip II conspired to dethrone 
Elizabeth I. 

The critical turning event in all three of these conflicts was the defeat of Philip II's Spanish Armada 
(1588) that was aimed against the Dutch and French Calvinists as well as England.  While this did 
not destroy Spain as a power, it did save Protestantism in Western Europe, thus setting the stage for 
the Thirty Years War.  It also helped the Dutch win their freedom (1648) and become the premier 
naval and trading power in the 1600's.  Finally, it allowed the Calvinist leader, Henry of Navarre, to 
take the throne of France after placating his Catholic subjects by converting to Catholicism while 
ensuring religious freedom to the French Calvinists.  This ended the French Wars of Religion so 
Henry IV could lay the foundations for the absolute monarchy of Louis XIV. 

Revolt of the Spanish Netherlands (1566-1648) 

The Spanish Netherlands was a collection of seventeen semi-independent provinces lumped 
together under Spanish rule.  With the possible exception of Italy, they were the wealthiest trading 
and manufacturing area in Europe in the 1500's.  Their main port, Antwerp, handled a full 50% of 
Europe's trade with the outside world.  Charles V had been born there and was somewhat popular 
with the inhabitants.  That was not the case with Philip II.  It was said that Charles neglected the 
Spanish Netherlands, but his son, Philip, abused them.  This was largely true, although Charles also 
heavily taxed the Netherlands for his wars and tried to impose his religious policies on them.  The 



major difference was that Philip did it with a heavier hand and with little or no concern for the feelings 
of his subjects there. 

Philip was Spanish born and never left his homeland after his coronation in 1556.  His view of the 
world was very Spanish and very Catholic.  He taxed the Netherlands to pay for Spanish wars and 
he claimed he would rather die a hundred deaths than rule over heretics. As it was, Anabaptist and 
Calvinist "heretics" were making their way into the Netherlands, especially after the Peace of 
Augsburg outlawed them in Germany.  Philip, determined to get them out, brought in the Inquisition 
and increased the number of bishops the Netherlands had to support from four to sixteen. This 
repression started a cycle that led to protests and riots, more Spanish repression and so on until 
rebellion broke out.  This rebellion would drag on until 1648, become part of the wider European 
struggle known as the Thirty Years War, and itself become known as the Eighty Years War. 

In 1566, the Duke of Alva with an army of 10,000 Spanish troops established the so-called "Council 
of Blood" which burned Calvinist churches, executed their leaders, and raised taxes to levels ruinous 
for trade, and nearly extinguished the revolt. However, despite the disunity of the revolt itself, it 
managed to survive for several reasons.  First, Calvinist raiders, known as "Sea Beggars", managed 
to gain control of some ports in the North.  When word of these Calvinist havens spread, more 
Calvinists flocked in.  As a result of this migration, Holland in the north became and remains 
primarily Protestant today.  The second reason was the rebels' leader, William, Prince of Orange, 
called "the Silent" for his ability to mask his intentions.  Although a mediocre general, William was a 
brave and patriotic leader whose selfless determination gave the revolt what little cohesion it had.  
His accomplishment, much like that of George Washington in the American Revolution, would be as 
much to keep the rebels together as keeping the enemy at bay. 

Finally, Spanish attempts to crush the revolt of the Sea Beggars often alienated more people and 
made them go over to the rebels' side.  This was especially the case in 1576 when Spanish troops in 
the loyal provinces to the south rioted and went on a rampage of looting and slaughter in Antwerp 
after going unpaid for 22 months.  (However, they were pious enough to fall to their knees and pray 
to the Virgin Mary to bless this atrocity.) 

Fighting in the war itself was desperate and destructive.  The siege of Maastricht in 1579 involved 
vicious battles in the miles of underground mines and countermines dug around the city.  When 
Spanish troops finally poured in through a breach in the wall, a slaughter ensued which killed all but 
400 people out of a population of 30,000.  At times the rebels had to stop Spanish invasions by 
opening up their dikes and literally flooding the enemy (and their own crops) out. At the siege of 
Leyden, this was done also to provide water on which the Dutch rebels could float relief ships full of 
grain right up to the walls of the city.  The city held out, but only half of its inhabitants survived the 
rigors of the siege, having subsisted on boiled leaves and roots, wheat chaff, dog meat, and dried 
fish skins.  Interestingly enough, it was not until 158l that the Dutch rebels formally deposed Philip II 
as their king and declared the Dutch Republic in the Oath of Abjuration, a document that would 
strongly influence the American Declaration of Independence and later democratic movements. 

Philip's efforts to establish Catholic rule in England and France got the Netherlands involved in the 
wider scope of European religious wars.  Troops from England helped the rebels, as did the defeat 
of the Spanish Armada in 1588, which was aimed against the Dutch and French Calvinists as well as 
England.  After Dutch advances in the 1590's and early 1600's, the two sides signed a twelve years 
truce in 1609.  However, the Dutch continued to blockade the Scheldt River and cut off Antwerp's 
trade.  Gradually, this trade shifted to the Dutch city of Amsterdam, thus making it the new 
commercial capital of Europe.  Hostilities resumed in 1621 as part of the wider conflict known as the 
Thirty Years War.  Gradually, growing Dutch economic power and Spanish exhaustion from constant 
warfare turned the tables in favor of the Dutch.  In 1628, the Dutch captured the entire Spanish 



treasure fleet.  In 1639, they crushed another Spanish Armada at the Battle of the Downs and ended 
Spanish naval power once and for all. 

After eighty years of struggle, Spain finally recognized Dutch independence in 1648 in the Treaty of 
Munster.  At this point, the Dutch were at the height of their commercial and naval power, although 
England would challenge them for that position in the later 1600's.  The southern provinces would 
remain under Spanish, then Austrian, and finally Dutch rule until they won their freedom in 183l and 
established the modern nation of Catholic Belgium in the south. 

The French Wars of Religion (1562-98) 

France was another country that saw the devastating effects of religious wars in the last half of the 
1500's.  In this case, the antagonists were the Catholic majority of France and a strong minority of 
French Calvinists known as Huguenots. Although only comprising about 10% of France's population, 
the Huguenots had several factors that helped them maintain their struggle for over thirty years.  
Their number included many nobles who provided excellent leadership.  They were concentrated 
largely in fortified cities in the south.  Finally, they were enthusiastic and well organized into local 
congregations. 

For thirty years Catholic and Huguenot armies marched across France destroying its fields and 
homes.  All this bred a cycle of chaos and destruction where growing anarchy would steadily weaken 
the French government's power, thus allowing even more anarchy and so on. There were actually 
seven French religious wars with intermittent periods of peace, which made these wars & this period 
of French history confused, chaotic, and bloody. 

Once the wars started, they tended to drag on and were aggravated by several factors that made 
them especially destructive.  First of all, besides the religious struggles, fighting between noble 
factions and revolts by old feudal provinces exposed and added to the weaknesses of the French 
state.  Second, foreign intervention, especially by Spain, but also by other states such as England, 
compounded the turmoil and destruction.  Finally, France was ruled by weak monarchs who let 
these forces tear the country apart. 

  The fighting was confused and often involved the massacres of women and children.  From 1562-
157l there were eighteen massacres of Protestants, five massacres of Catholics, and over thirty 
assassinations. The most famous such event was the Saint Bartholomew's Day Massacre 
(8/24/1572), when the Paris Catholics suddenly burst upon local and visiting Calvinists and killed 
some 3000 of them.  A letter from a Spanish ambassador shows the degree of fanaticism and 
viciousness that infected peoples' minds and values then:  "As I write they are killing them all, they 
are stripping them naked...sparing not even the children.  Blessed be God." 

 Philip II added to the disorder by actively supporting the Catholics.  The turning point came with the 
defeat of the Spanish Armada in 1588, which led to a series of assassinations.  First, the king, Henry 
III, assassinated the Catholic leader, Henry of Guise.  Then, a fanatical monk assassinated the king 
for what he saw as his betrayal of the Catholic cause.  The man in line to succeed Henry was still 
another Henry, duke of Navarre, who also happened to be the Huguenot leader.  The prospect of a 
Calvinist king did not set too well with the predominantly Catholic population of France and led to 
even more fighting.  Despite brilliant victories against heavy odds, Henry still faced the desperate 
resistance of the Parisians, whose priests told them it was better for them to eat their own children 
than let them live under a Calvinist king.  When confronted also with Spanish intervention to put a 
Catholic back on the throne, Henry somewhat cynically converted to Catholicism to give his Catholic 
opponents no more reason to attack him. 



Despite Henry's obvious political motives and the fact that he guaranteed Huguenot religious 
freedom by the Edict of Nantes (1598), Frenchmen were ready to accept him as king, since they 
were tired of constant warfare and wished only for peace.  In order to ensure this, Frenchmen were 
willing to submit to the stronger rule of a king. This attitude helped set the stage for the rise of 
France as the dominant power in Europe in the later 1600's and the rule of one of its most glorious 
and absolute monarchs, Louis XIV, the Sun King. 

Elizabethan England and the Spanish Armada 

Certainly one of the most fascinating and capable monarchs of the age was Elizabeth I of England 
(1558-1603).  We have already seen how she skillfully defused religious tensions in England by 
grafting Catholic ritual and organization onto mild Protestant theology, thus keeping most people 
reasonably content.  Good Queen Bess, as she was known, was quite popular with her people, 
since she kept taxes low and knew how to get what she wanted from Parliament without being too 
demanding about it.  She also kept the people's good will by acting as one of their own, patiently 
sitting through any pageants or speeches given in her honor.  Elizabeth and her subjects understood 
and loved each other quite well.  Her tolerant reign was a virtual golden age for England, nurturing 
among other things, the genius of William Shakespeare, possibly the greatest literary figure in its 
history. 

Being a woman, Elizabeth had to be crafty to keep her throne, avoiding at all costs a marriage that 
would put a husband in her place as the real power in England.  As a result, she never married, 
although she cleverly held out the prospect of marriage to neutralize potential enemies and keep 
them on their best behavior. 

The great test of Elizabeth's reign was the war against Spain culminating in the Spanish Armada in 
1588.  The causes of the war revolved mainly around religious differences between Spain and 
England that caused various acts of aggression by each side against the other.  Philip II still hoped 
fervently to re-establish Catholicism in England.  Throughout the 1570's he plotted toward this end, 
trying to put Mary Queen of Scots, a Catholic, in Elizabeth's place.  Elizabeth countered these 
intrigues by finally executing Mary after a long imprisonment.  She also sent troops to help the Dutch 
rebels, while encouraging freebooting English captains, such as Sir Francis Drake, to raid Spanish 
shipping.  Finally, Philip decided to crush the Protestants in England, Holland, and France by 
sending a huge armada (navy) and army northward in 1588. 

Philip's plan was to send the Armada to pick up the Spanish Army of Flanders which was then 
fighting the Dutch, transport it to England to crush the English, and then transport it back to crush the 
Dutch rebels and French Huguenots.  Thus the Armada presented a serious threat, not just to 
England, but also to the very existence of Protestantism in Europe. 

On the surface, the struggle looked like an uneven one, heavily stacked in Spain's favor.  However, 
the English had developed radical new tactics and ship designs that would revolutionize naval 
warfare. They built sleeker ships powered totally by sails.  Instead of boarding and grappling, they 
relied on cannons fired from the broadside to destroy the enemy fleet.  Recent research shows that 
the English enjoyed a decisive edge in firepower thanks to their use of shorter four wheeled 
carriages that made it easier to reload and fire the cannons.  This contrasted with the Spanish who 
still used longer gun carriages adapted for land use.  These had long trailers, which made it very 
difficult, if not impossible, to pull them inside the cramped quarters of the ship's gun deck for 
reloading during the heat of battle.  These innovations successfully frustrated the Armada's attempts 
to come to grips with the English.  However, the English, in turn, were unable to stop the Spanish 
advance up the coast for its rendezvous with the Army of Flanders. 



When the Spanish pulled into the French harbor of Calais to rest, get supplies, and try to establish 
contact with the Army of Flanders (which through poor communications had no idea of its approach), 
the English struck.  Launching eight fireships into the midst of the Spanish fleet, they forced the 
Spanish ships out into the open and out of formation where the English could use their superior 
firepower and speed to destroy the Spanish ship by ship.  An ensuing storm added to the damage 
and forced the Spanish to give up on their rendezvous with the Army of Flanders and return home by 
sailing all the way around the British Isles.  When the Armada finally came limping back home, a full 
half of it had been destroyed. 

The defeat of the Spanish Armada did not destroy Spain as a great power.  However, it did signal 
the beginning of the end of Spanish dominance of Europe.  In the first half of the 1600's this process 
would accelerate as Spain wrecked itself by trying to maintain its power in an exhaustive and 
devastating series of conflicts, most notably the Thirty Years War (1618-48).  As a result, a new 
balance of power would emerge in Europe.  France would replace Spain as the main superpower, 
while the Dutch Republic and then England, despite their small size, would become the most 
dynamic naval and economic powers in Europe. 

Europe's mentality would also change in the 1600's.  Exhausted and disgusted by the seemingly 
endless religious wars and disputes, many people would take a more secular (worldly) view of 
things, seeing religion more as a source of trouble than comfort.  By the late 1600's, these views 
would flower in the great scientific and cultural movement known as the Enlightenment. 
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The Eighty Years' War, or 

Dutch Revolt (1568–1648), was 

the revolt of the Seventeen 

Provinces in the Netherlands 

against the Spanish king. Spain 

was initially successful in 

suppressing the rebellion. In 

1572 however, the rebels 

conquered Brielle, and the 

northern provinces became first 

de facto, and in 1648 officially, 

independent as the United 

Provinces of the Netherlands or 

Dutch Republic, which rapidly grew to become a world power through its merchant shipping and 

experienced a period of economic, scientific and cultural growth. 

The Southern Netherlands, situated in modern-day Belgium, Luxembourg and Northern France, 

remained under Spanish rule. In 1648 large areas were lost to France. The continuous repression 

by the Spanish in the south caused many of its financial, intellectual and cultural elite to flee 

north, contributing in no small measure to the success of the Dutch Republic. The Westpalian 

Treaty that marked the end of the Eighty Years war, and of the Thirty Years’ War, became the 

basis of subsequent international law. It recognized the sovereignty of states, rather than of 

imperial blocks. Borders were settled, and each state was to be free to determine the religion of 

its subjects free from external control. 

Effectively, religion became separate from the State, even in countries such as England, the 

Netherlands and the Scandinavian nations, where certain churches were established. Some see 

this as a negative development because religious values could be marginalized and even 

banished from the public into the private realm. However, others regard this as a positive step, 

allowing the spiritual and the temporal to occupy their specific ground but also, within the 

democratic societies that developed post-Westphalia, permitting people to freely express their 

distinctive religious views in the public square as valid contributions to debate in societies that 

value free-speech and constructive debate. Such free discussion forms the basis of civil society, 

allowing people to express their opinions so that social and political and moral consensus can be 

reached. Nobody's ideas, in this system, is privileged simply because they claim some state-

given authority to be the arbitrator of moral thought. 

 
 

 

 



Background 

 

 

Philip II, King of Spain 

During the fourteenth and fifteenth century, the Netherlands had been united in a personal union 

under the Duke of Burgundy. Charles V, Holy Roman Emperor, born in Ghent and raised in the 

Netherlands, inherited the Burgundian lands and the Spanish kingdom, which had become a 

worldwide empire with the Spanish colonization of the American continents. In 1556 Charles 

passed on his throne to his son Philip II of Spain. Philip, being raised in Spain, had no 

connection with the Netherlands. During Philip's reign, several circumstances caused growing 

dissatisfaction and unrest in the Netherlands. 

Taxation 

The Netherlands were an entrepreneurial and very wealthy region in the Habsburg empire. Under 

the reign of Charles V, the latter became a worldwide empire which was almost continuously at 

war: against France in the Italian Wars, against the Turks in the Mediterranean Sea, and against 

Protestantism in Germany. The Netherlands paid heavily for these wars, but perceived them as 

unnecessary and sometimes harmful, because they were directed against some of their most 

important trading partners. Many nobles by now were not traditional aristocrats, but from 

families that had risen over the last centuries through trade and finance. They were alienated by 

these actions of the Spanish kings, which put their fortunes at risk. It was at this time that the 

Dutch, along with the Portuguese and the Spanish alone among western nations, traded with 

Japan. 



Protestantism 

During the sixteenth century Protestantism rapidly gained ground in northern Europe. The 

Netherlands were not predominantly Protestant in the 1560s, but Protestants, mainly of the 

Reformed branch (followers of John Calvin constituted a significant minority and were tolerated 

by local authorities. In a society dependent on trade, freedom and tolerance were considered 

essential. Charles V and Philip II, however, felt it was their duty to fight Protestantism, which led 

to increasing grievances in the Netherlands. In the second half of the century, the situation 

escalated. Philip sent troops and the hard Spanish repression turned the initial revolt into a fight 

for complete independence. Some Dutch Protestants called Philip the anti-christ, giving a 

distinctive religious stamp to rebellion against him (see Phillips 2005, 230). 

The Dutch compared their more austere and thrifty Calvinist values favorably with the luxurious 

habits of Spain’s Catholic nobility. Symbolic stories from the New Testament, featuring 

fishermen, shipbuilders and simple occupations resonated among the Dutch. The Calvinist 

movement emphasized Christian virtues of modesty, cleanliness, frugality and hard work. The 

Protestant, Calvinist elements of the rebellion represented a moral challenge to the Spanish 

Empire. 

Centralization 

Although Brussels had become a de facto capital of the Netherlands in the fifteenth century, the 

nobility of the Netherlands and the wealthy merchant cities still had a large measure of 

autonomy. Philip II wanted to improve the management of his empire by increased authority of 

the central government in matters like law and taxes. The nobility and merchants alike were very 

suspicious of this. 

Initial stages (1568-1572) 
Iconoclasm and repression 

 

 

The Spanish Empire around 1580 (Netherlands in blue) on a map showing modern-day state borders 

On Assumption of the Virgin feast day in 1566 (usually marked a procession of a statue of Mary 

the mother of Jesus Christ), a small incident outside the Antwerp cathedral started a massive 



iconoclastic movement by the Calvinists. In the wake of the incident on August 15, they stormed 

the churches in the Netherlands and destroyed statues and images of Roman Catholic saints. 

According to Calvinist beliefs, statues represented the worship of false idols, which they 

believed to be heretical practices. Outraged at this desecration of his faith's churches, and fearing 

loss of control of the region, Philip II saw no other option than to send an army. In 1567 

Fernando Álvarez de Toledo, 3rd Duke of Alba, marched into Brussels at the head of ten 

thousand troops. 

The Duke of Alba had the counts of Egmont and Horne arrested for high treason, and the next 

year on June 5, 1568, they were decapitated on the Grand Place in Brussels. The Count of 

Egmont was a general and statesman of Flanders who came from one of the richest and most 

influential families in the Netherlands. He was Phillip II's cousin through his mother's side. The 

Count of Horne was a stadtholder (an official representative) of Guelders and an admiral of 

Flanders. In 1559 he commanded the stately fleet that conveyed Philip II from the Netherlands to 

Spain. Egmont and Horne were Catholic nobles who were loyal to the king of Spain until their 

death, and their executions were carried out because Alba considered they had been too tolerant 

towards Protestantism. Their death provoked outrage throughout the Netherlands. No fewer than 

18,000 people were executed in the following six years of his governorship, according to some 

reports.
[1]

 The events earned Alba the nickname "the Iron Duke." 

William of Orange 

 

 

William I of Orange 

William I of Orange was stadtholder of the provinces Holland, Zeeland and Utrecht, and 

Margrave of Antwerp. After the arrest of Egmont and Horne, he fled from the Burgundian 

Empire to the lands ruled by his wife's father—the Elector Count of Saxony. All his lands and 

titles in the Netherlands were forfeited and he was branded an outlaw. 



In 1568 William returned to try and drive the highly unpopular Duke of Alba from Brussels. He 

did not see this as an act of treason against the king. This view is reflected in today's Dutch 

national anthem, the Wilhelmus, in which the last lines of the first stanza read: den koning van 

Hispanje heb ik altijd geëerd (―I have always honored the king of Spain‖). The Battle of 

Rheindalen, which occurred on April 23, 1568, near Roermond, is often seen as the unofficial 

start of the Eighty Years' War. The Battle of Heiligerlee, commonly regarded as the beginning of 

the war, was fought on May 23, 1568. 

Many cities were taken by the rebels, but the initial successes were in large part due to the drain 

on the garrisons caused by the simultaneous war that Spain was fighting against the Ottoman 

Empire in the Mediterranean Sea. After their victory in the Battle of Lepanto (1571), the Spanish 

were able to send more troops to the Netherlands and suppress the rebellion. William of Orange 

stayed at large and was from then on seen as the leader of the rebellion. 

Resurgence (1572–1585) 

By 1572 the Spanish had mostly suppressed the rebellion throughout the Netherlands. Alba's 

proposal to introduce a new tax, the "tenth penny," aroused great protest from both Catholics and 

Protestants, and support for the rebels grew. With the capture of Brielle by the Sea Beggars on 

April 1, 1572, the rebels gained a foothold in the north. This was a sign for protestants all over 

the Low Countries to rebel once more.
[2]

 

Most of the important cities in the county Holland declared loyalty to the rebels. A notable 

exception was Amsterdam, which remained a loyal catholic city until 1578. William of Orange 

was put at the head of the revolt. The influence of the rebels rapidly growing in the northern 

provinces brought the war into a second and more decisive phase. 

Pacification of Ghent 

Being unable to deal with the rebellion, in 1573 Alba was replaced by Luis de Requesens and a 

new policy of moderation. Spain, however, had to declare bankruptcy in 1575 and was unable to 

pay its soldiers, who then mutinied*mdash;and in November 1576 sacked Antwerp at the cost of 

some eight thousand lives. This so-called "Spanish Fury" confirmed the rebels in the 17 

provinces in their determination to take their fate in their own hands. 

A peace was negotiated in the Pacification of Ghent, which stipulated a retreat of the Spanish 

army and religious tolerance from both sides. The Calvinists however failed to respect this and 

Spain sent a new army under Alessandro Farnese, Duke of Parma and Piacenza. 
[2]

 



 

 

1579 Map of the Netherlands indicating the Unions of Utrecht (blue) and Atrecht (yellow) 

Unions of Atrecht and Utrecht 

On January 6, 1579, prompted by the new Spanish governor Alessandro Farnese and upset by 

aggressive Calvinism of the Northern States, the Southern States (today mostly in France and 

part of Wallonia) signed the Union of Atrecht (Arras), expressing their loyalty to the Spanish 

king. 

In response, William united the northern states of Holland, Zeeland, Utrecht, Guelders and the 

province of Groningen in the Union of Utrecht on January 23, 1579. Southern cities like Bruges, 

Ghent, Brussels and Antwerp joined the Union. 

Oath of Abjuration 

In 1581 the Oath of Abjuration was issued, in which the Netherlands proclaimed their 

independence from the king of Spain and formed the United Provinces of the Netherlands. After 

initial experiment, no suitable monarch was found and the civilian body States-General of the 

Netherlands took his place. 



The fall of Antwerp 

 

 

Assassination of William of Orange by Balthasar Gérard. 

Immediately after the oath of abjuration, the Spanish sent an army to attempt to recapture the 

United Provinces. Over the following years Parma re-conquered the major part of Flanders and 

Brabant, as well as large parts of the northeastern provinces. The Roman Catholic religion was 

restored in much of this area. The important city of Antwerp fell into his hands, which caused 

most of its population to flee to the north. It has been calculated that Antwerp had about 100,000 

inhabitants in 1570, but only about 40,000 in 1590. 

On July 10, 1584, William I was assassinated by a supporter of Philip II. His son, Maurice of 

Nassau, Prince of Orange, would succeed him as leader of the rebellion. 

The Netherlands was now split into an independent northern part, and the southern part under 

Spanish control. Because of the more or less uninterrupted rule of the Calvinist dominated 

"rebels," the northern provinces are thoroughly protestantized in the next decades. The south 

stays under Catholic Spanish rule, and remains Catholic to this day. The Spanish retained a large 

military presence in the south, where it could also be used against the French. 

De facto independence of the north (1585–1609) 

With the war going against them, the United Provinces sought help from France and England. 

The Dutch even offered them the monarchy of the Netherlands, which both declined. 

England had unofficially been supporting the Dutch for years, and now decided to intervene 

directly. In 1585 under the Treaty of Nonsuch, Elizabeth I sent Robert Dudley, Earl of Leicester 

to take the rule as lord-regent, with between five and six thousand troops, of which about one 

thousand were cavalry troops. The earl of Leicester proved not to be a successful commander. 

Neither did he understand the sensitive trade arrangements between the Dutch regents and the 

Spanish. Within a year after arrival, his credits with the population had been spent. Leicester 

returned to England, when the States-General, being unable to find any other suitable regent, 

appointed Maurice of Orange (William's son) Captain-General of the Dutch army in 1587, at the 



tender age of 20. This desperate appointment soon proved to be salvation of the pressured 

republic. 

Under Maurice's leadership, the current borders of the present-day Netherlands were largely 

defined by the campaigns of the United Provinces. Besides Maurices' evident tactical talent, the 

Dutch successes (nicknamed the ten years of glory) were also due to the financial burden of 

Spain incurred in the replacement of ships lost in the disastrous sailing of the Spanish Armada in 

1588, and the further need to refit its navy to recover control of the sea after the English counter 

attack. In 1595, when Henry IV of France declared war against Spain, the Spanish government 

declared bankruptcy again. However, by regaining control of the sea, Spain was able to greatly 

increase the supply of gold and silver from America, which allowed it to increase military 

pressure on England and France. 

Under financial and military pressure, in 1598 Philip ceded the Netherlands to Archduke Albert 

of Austria (1559-1621) and his wife Isabella, following the conclusion of the Treaty of Vervins 

with France. By that time Maurice had conquered the important fortifications of Bergen op 

Zoom (1588), Breda (1590), Zutphen, Deventer, Delfzijl and Nijmegen (1591), Steenwijk, 

Coevorden (1592) Geertruidenberg (1593) Grol, Enschede, Ootmarsum and Oldenzaal (1597). 

Note that this campaign was played out in the border areas of the current Netherlands, while the 

heartland of Holland did not see any warfare, allowing it to rush ahead into its ―Dutch Golden 

Age.‖ 

By now it had become clear that Spanish control of the Southern Netherlands was heavy. The 

power over Zeeland, meant that the northern Netherlands controlled and closed the estuary of the 

Scheldt, which was the entry to the sea for the important port of Antwerp. The port of 

Amsterdam benefited greatly from the blockade of the port of Antwerp, therefore the merchants 

in the north began to question the desirability of re-conquering Antwerp. A final campaign to 

control the Southern provinces coast region was launched against Maurice’s advice in 1600. 

Although dressed as a liberation of the Southern Netherlands, the campaign was mainly aimed at 

eliminating the threat to Dutch trade posed by the Spanish-supported Dunkirker Raiders. The 

Spanish strengthened their positions along the coast, leading to the battle of Nieuwpoort. 

Although the States-General army was victorious, Maurice stopped the ill-conceived march on 

Dunkirk and returned to the Northern Provinces. Maurice never forgave the regents, led by Johan 

van Oldenbarneveld (1543-1619), that he was sent on this mission. By now the separation of the 

Netherlands had become almost inevitable. 

Twelve Years' Truce (1609–1621) 

1609 saw the start of a ceasefire, afterward called the Twelve Years' Truce, between the United 

Provinces and the Spanish controlled southern states, mediated by France and England at The 

Hague. It was during this ceasefire the Dutch made great efforts to build their navy, which was 

later to have a crucial bearing on the course of the war. 

During the truce, two factions emerged in the Dutch camp, along political and religious lines. On 

one side the Arminianists, prominent supporters listing Johan van Oldenbarnevelt and Hugo 

Grotius. They tended to be well-to-do merchants who accepted a less strict interpretation of the 



bible than the classical Calvinism, especially on the issue of predestination, contending that 

anyone can be saved. They were opposed by the more radical Gomarists, who supported the ever 

more popular prince Maurice. In 1617 the conflict escalated when the republicans pushed the 

"Sharp Resolution," allowing the cities to take measures against the Gomarists. Prince Maurice 

accused Van Oldenbarnevelt of treason, had him arrested and executed in 1619. Hugo Grotius 

fled the country after escaping from imprisonment in Castle Loevestein. The slumbering frictions 

between the new merchant-regent class and the more traditional military nobility had come to a 

violent eruption. 

Final stages (1621–1648) 
Dutch successes 

 

 

Siege of Hulst, 1645 

In 1622 a Spanish attack on the important fortress town of Bergen op Zoom was repelled. In 

1625 Maurice died while the Spanish laid siege to the city of Breda. His half-brother Frederick 

Henry, Prince of Orange, took command of the army. The Spanish commander Ambrosio 

Spinola (1569-1630) succeeded in conquering the city of Breda (an episode immortalized by the 

Spanish painter Diego Velázquez (1599-1660) in his famous painting Las Lanzas). After that 

victory the tide started to change in favor of the Dutch Republic. Frederick Henry conquered 's-

Hertogenbosch (the Duke's Forrest) in 1629. This town, largest in the northern part of Brabant, 

had been considered to be impregnable. Its loss was a serious blow to the Spanish. 

In 1632 Frederick Henry captured Venlo, Roermond and Maastricht during his famous "March 

along the Meuse." Attempts in the next years to attack Antwerp and Brussels failed, however. 

The Dutch were disappointed by the lack of support they received from the Flemish population. 

By now a new generation had been raised in Flanders and Brabant that had been thoroughly 

reconverted to Roman Catholicism and now distrusted the Calvinist Dutch even more than they 

loathed the Spanish occupants.
[3]

 

 
 
 



Colonial theater 

As the European countries were starting to build their empires, the war between the countries 

extended to colonies as well. Fights for land were fought as far away as Macao, East Indies, 

Ceylon, Formosa (Taiwan), the Philippines, Brazil, and others. The main of these conflicts would 

become known as the Dutch-Portuguese War. In the Western colonies, Dutch allowed 

privateering by their captains in the Caribbean to drain the Spanish coffers, and fill their own. 

The most successful raid was the capture of the larger part of the Spanish treasure fleet by Piet 

Pieterszoon Hein (1577-1629) in 1628, which made him one of the folk heroes of the war. 

Phillips (2005) argues that Dutch shipbuilding skills were the most advanced of the time. This 

enabled them to gain mastery of the Seas, and to build up the largest trading empire until it was 

surpassed by the British. They had the ―world's biggest shipyards‖ with more money passing 

through Amsterdam than any other city in the world (12). He describes this as their ―wind and 

water hegemony‖ (ix). Their decline as a world power during the eighteenth century was due to 

colonial overreach (231). 

Stalemate 

It became increasingly clear to all parties in the conflict that the Spanish would never succeed in 

restoring their rule to the territories north of the Meuse-Rhine delta and that the Dutch Republic 

did not have the strength to conquer the South. 

In 1639 Spain sent a second armada, reminiscent of the great fleet that sailed against England in 

1588, bound for Flanders, carrying 20,000 troops to assist in a last large scale attempt to defeat 

the northern "rebels." The armada was decisively defeated by Lieutenant-Admiral Maarten 

Tromp in the Battle of the Downs. This victory had historic consequences far beyond the Eighty 

Years' War as it marked the end of Spain as the dominant sea power. 

Peace 

 

 

Amsterdam citizens celebrating the Peace of Münster, 1648 painting by Bartholomeus van der Helst 

On January 30, 1648, the war ended with the Treaty of Münster between Spain and the 

Netherlands. This treaty was part of the European scale Treaty of Westphalia that also ended the 

Thirty Years' War. The Dutch Republic was recognized as an independent state and retains 

control over the territories that were conquered in the later stages of the war. 



The new republic consists of seven provinces: Holland, Zeeland, Utrecht, Guelders, Overijssel, 

Friesland and Groningen. Each province is governed by its local Provincial States and by a 

stadtholder. In theory, each stadtholder was elected and subordinate to the States-General. 

However, the princes of Orange-Nassau, beginning with William I of Orange, became de facto 

hereditary stadtholders in Holland and Zeeland. In practice they usually became stadtholder of 

the other provinces as well. A constant power struggle, which already had shown its precursor 

during the Twelve Years' Truce, emerged between the Orangists, who supported the 

stadtholders, and the regent's supporters. 

The border states, parts of Flanders, Brabant and Limbourg (that were conquered by the Dutch in 

the final stages of the war) were to be federally governed by the States-General. These were 

called Generality Lands (Generaliteitslanden), which consisted of Staats-Brabant (present North 

Brabant), Staats-Vlaanderen (present Zeeuws-Vlaanderen) and Staats-Limburg (around 

Maastricht). 

Aftermath 
Nature of the war 

The Eighty Years' War began with a series of classical battles fought by regular soldiers and 

mercenaries. While successes for both parties were limited, costs were high. As the revolt and its 

suppression centered largely on issues of religious freedom and taxation, the conflict necessarily 

involved not only soldiers but also civilians at all levels of society. This may be one reason as to 

the resolve and subsequent successes of the Dutch rebels in defending cities. Given the 

involvement of all sectors of Dutch society in the conflict, a more-or-less organized, irregular 

army emerged alongside the regular forces. Among these were the geuzen (from the French word 

gueux meaning "beggars"), who waged a guerrilla war against Spanish interests. Especially at 

sea, geuzen troops were effective agents of the Dutch cause. Many of the characteristics of this 

war were precursors of the modern concept of "total war," most notably the fact that Dutch 

civilians were considered to be important targets. 

Effect on the Low Countries 

In the Pragmatic Sanction of 1549, Charles V established the Seventeen Provinces of the 

Netherlands as an entity separate from France, Burgundy or the Holy Roman Empire. The 

Netherlands at this point was among the wealthiest regions in Europe, and an important center of 

trade, finance and art. The Eighty Years' War introduced a sharp breach in the region, with the 

Dutch Republic (the present-day Netherlands) growing into a world power (see Dutch Golden 

Age), and the Southern Netherlands (more or less present-day Belgium) losing all economic and 

cultural significance for centuries to come. 

Effect on the Spanish Empire 

The conquest of America made Spain into the leading European power of the sixteenth century. 

This brought them in continuous conflict with France and the emerging power England. In 

addition, the deeply religious monarchs Charles V and Philip II saw a role for themselves as 

protectors of the catholic faith against Islam in the Mediterranean and against Protestantism in 



northern Europe. This meant the Spanish Empire was almost continuously at war. Of all these 

conflicts, the Eighty Years' War was the most prolonged and had a major effect on the Spanish 

finances and the morale of the Spanish people, who saw taxes increase and soldiers not 

returning. The Spanish government had to declare several bankruptcies. The Spanish population 

increasingly questioned the necessity of the war in the Netherlands and even the necessity of the 

Empire in general. The loss of Portugal in 1640 and the peace of Westphalia in 1648, ending the 

war, were the first signs that the role of the Spanish Empire in Europe was declining. 

Political implications in Europe 

During the Middle Ages, monarchy was established as a divine right of kings; in other words, 

royalty was granted to the monarch by God. This, though, was contested by the church, for 

whom it was the pope who legitimated temporal power. Effectively, there was an ongoing power 

struggle between kings, who wanted to bypass the pope, and the pope, in whose opinion ―The 

Church has one head; it was not a monster with two heads; its ruler [Christ's] Vicar [was] the 

Pope; and all kings were inferior to the Pope‖ (Howarth, 155). The Dutch revolt against their 

lawful king, most obviously illustrated in the oath of abjuration (1581), implied that the 

population could dispose of a king if he did not meet his responsibilities. Eventually this led to 

the Dutch Republic. The acceptance of this by the European powers in 1648 spread across 

Europe, fueling resistance against the divine power of kings. States rather than the personal 

jurisdictions, or empires, of rulers became the basic unit of sovereignty, and whether large or 

small they were of equal status. This has remained the basis of international law, giving all states 

the same level of representation in the United Nations (with the exception of the permanent 

members of the Security Council). Religious liberty also went hand in hand with this 

development, since it denied the pope or anyone else external to a state the ability to interfere in 

its religious affairs, unless citizens chose freely to accept his religious but not political authority. 

Notes 

1. ↑ Kamen, Henry. Spain, 1469-1714: A Society of Conflict. Upper Saddle River, NJ: Pearson 
Education, 2005. ISBN 0582784646  

2. ↑ Cite error: Invalid <ref> tag; no text was provided for refs named Kamen  
3. ↑ Israel, Jonathan I. The Dutch Republic: Its Rise, Greatness, and Fall 1477-1806. Oxford: 

Clarendon Press, 1998. ISBN 0198207344  
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Thirty Years' War 

 

This conflict, which redrew the religious and political map of central Europe, began in the Holy Roman Empire, a vast 

complex of some one thousand separate, semiautonomous political units under the loose suzerainty of the Austrian 

Hapsburgs. Over the previous two centuries, a balance of power had emerged among the leading states, but during 

the sixteenth century, the Reformation and the Counter Reformation had divided Germany into hostile Protestant and 

Catholic camps, each prepared to seek foreign support to guarantee its integrity if need arose. 

Thus in 1618, when Ferdinand II, heir apparent to the throne of Bohemia, began to curtail certain religious privileges 

enjoyed by his subjects there, they immediately appealed for aid to the Protestants in the rest of the empire and to 

the leading foreign Protestant states: Great Britain, the Dutch Republic, and Denmark. Ferdinand, in turn, called upon 

the German Catholics (led by Bavaria), Spain, and the papacy. In the ensuing struggle, Ferdinand (elected Holy 

Roman Emperor in 1619) and his allies won a major victory at White Mountain (1620) outside Prague that allowed the 

extirpation of Protestantism in most of the Hapsburg lands. Encouraged by this success, Ferdinand turned in 1621 

against Bohemia's Protestant supporters in Germany. Despite aid from Britain, Denmark, and the Dutch Republic, 

they too lost, and by 1629 imperial armies commanded by Albrecht von Wallenstein overran most of Protestant 

Germany and much of Denmark. Ferdinand then issued the Edict of Restitution, reclaiming lands in the empire 

belonging to the Catholic Church that had been acquired and secularized by Protestant rulers. 

http://www.history.com/topics/thirty-years-war


Only Swedish military aid saved the Protestant cause. In 1630 an army led by King Gustavus Adolphus landed in 

Germany and, with a subsidy from the French government and assistance from many German Protestant states, 

routed the Imperialists at Breitenfeld (1631) and drove them from much of Germany. The Protestant revival continued 

until in 1634 a Spanish army intervened and at Nordlingen defeated the main Swedish field army and forced the 

Protestants out of southern Germany. This new Hapsburg success, however, provoked France-which feared 

encirclement-to declare war first on Spain (1635) and then on the emperor (1636). 

The war, which in the 1620s had been fought principally by German states with foreign assistance, now became a 

struggle among the great powers (Sweden, France, Spain, and Austria) fought largely on German soil, and for twelve 

more years armies maneuvered while garrisons-over five hundred in all-carried out a "dirty war" designed both to 

support themselves and to destroy anything of possible use to the enemy. Atrocities (such as those recorded in the 

novel Simplicissimus by Hans von Grimmelshausen) abounded as troops struggled to locate and appropriate 

resources. Eventually, France's victory over the Spaniards at Rocroi (1643) and Sweden's defeat of the Imperialists 

at Jankau (1645) forced the Hapsburgs to make concessions that led, in 1648, to the Peace of Westphalia, which 

settled most of the outstanding issues. 

The cost, however, had proved enormous. Perhaps 20 percent of Germany's total population perished during the war, 

with losses of up to 50 percent along a corridor running from Pomerania in the Baltic to the Black Forest. Villages 

suffered worse than towns, but many towns and cities also saw their populations, manufacture, and trade decline 

substantially. It constituted the worst catastrophe to afflict Germany until World War II. On the other hand, the conflict 

helped to end the age of religious wars. Although religious issues retained political importance after 1648 (for 

instance, in creating an alliance in the 1680s against Louis XIV), they no longer dominated international alignments. 

Those German princes, mostly Calvinists, who fought against Ferdinand II in the 1620s were strongly influenced by 

confessional considerations, and as long as they dominated the anti-Hapsburg cause, so too did the issue of religion. 

But because they failed to secure a lasting settlement, the task of defending the "Protestant cause" gradually fell into 

the hands of Lutherans, who proved willing to ally (if necessary) with Catholic France and Orthodox Russia in order to 

create a coalition capable of defeating the Hapsburgs. After 1630 the role of religion in European politics receded. 

This was, perhaps, the greatest achievement of the Thirty Years' War, for it thus eliminated a major destabilizing 

influence in European politics, which had both undermined the internal cohesion of many states and overturned the 

diplomatic balance of power created during the Renaissance. 

The Reader's Companion to Military History. Edited by Robert Cowley and Geoffrey Parker. Copyright © 1996 by 

Houghton Mifflin Harcourt Publishing Company. All rights reserved. 
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THE SECOND HUNDRED YEARS WAR: 

SOME REFLECTIONS 
 

 
Between 1689 and 1815, Britain and France fought each other in eight wars, for a period which totalled 

fifty-six years of conflict. If periods of undeclared hostilities are also taken into account, then the two 

countries were at war for roughly one year out of two during this period of a century and a quarter. At 

both ends of the period, there were over two decades of almost constant warfare; while peace prevailed 

from 1713 to 1744 (with even an alliance between the two countries, from 1716 to 1731), but from 1748 

to 1793, the longest period of peace only lasted fifteen years. It is difficult to think of such a protracted 

conflict between two other states, except possibly the recurrent wars between France and the Habsburgs, 

which dragged on from the fifteenth to the nineteenth century. 

However, the view that there was one war - a second hundred years war - has been disputed; each of 

the eight wars mentioned had specific direct causes (such as the death of Charles II of Spain in 1700, the 

American Revolution, and so on), and we cannot assert that each war necessarily generated the next.
1
 

Moreover, Britain and France never fought a straight duel (except for short periods, such as in 1803-5), 

since other countries participated in their wars. Nonetheless, such a long drawn-out and recurrent conflict 

suggests that some permanent factors of antagonism were at work, even though changes in motivation 

also occurred over time. This is the first problem which will be considered. Then we will seek to 

determine why the conflict was so protracted; and finally some conclusions will be suggested about the 

consequences of the long conflict for the two nations. 

 

* The author is Emeritus Professor at the University of Paris IV-Sorbonne. This article is  

derived from the Yves Hervouet Memorial Lecture, which was given on 5 April 1995, at the 

University of Lancaster, during the annual conference of the Society for the Study of French 

History. It was a tribute to the memory of Yves Hervouet, a Lecturer in French Studies at the 

University of Lancaster, who died prematurely in 1985. The foundation, which was established 

thanks to his legacy and which bears his name, works to promote mutual understanding between 

Britain and France. The author also wishes to pay tribute to the memory of the late Ralph Gibson 

(1943-95), also a Lecturer at the University of Lancaster, who had been the conference's successful 

organizer, and who died seven months later. On such an immense subject as was encompassed by 

this lecture, references are only given to specific quotations from other authors. 
1
 J. Meyer and J.Bromley, The Second Hundred Years' War', Britain and France: ten centuries, 

ed. D. Johnson, F. Bedarida and F. Crouzet (Folkestone, 1980), pp. 168-71.  

 

© Oxford University Press 1996   French History, VoL 10 No. 4, pp. 432-450 

 

 

http://internal.hist.cam.ac.uk/course/tombs/class2/crouzet.pdf


The classical view of many British and American historians about the causes of the Second Hundred 

Years War is that Britain had to resist a neighbour which had a much bigger population, a large standing 

army, an absolutist government. On several occasions, France tried to dominate continental Europe; if it 

had succeeded, it would have turned against Britain and conquered it. Against Bourbon or Napoleonic 

'aggression', Britain was fighting for survival; the parallel with 1940 - and between Louis XIV, Napoleon 

and Hitler - is at least implicit in many of the interpretations. Such views are not entirely groundless. In 

the Nine Years War or War of the League of Augsburg, which was more a war for the English succession, 

England was indeed fighting for survival as an independent power against Louis XIV. That monarch 

accepted neither the Revolution of 1688 (admittedly, the crown had been gained by his mortal enemy) nor 

the Protestant succession. Louis XIV supported James II’s last stand in Ireland; in 1692, he prepared for 

an invasion of England; later on, in 1701, he recognized the Old Pretender. Indeed, Louis XIV was a  

staunch supporter of the Jacobite cause: it was a point of honour to him. But his successors abandoned the 

cause, at least until 1743; and when it came, French support for the Young Pretender was meagre.
2
 

There is also no doubt that French expansion on the continent in the 1790s, and even more so under 

Napoleon, could be seen as a serious, indeed an intolerable threat to Britain. But French conquests were 

the product of victories over coalitions, in the formation of which the British government had been 

instrumental. French dominion over the continent was the consequence and not the cause of the 'French 

wars'. Napoleon's great empire was only a final episode, and in the preceding century there had been no 

French attempt to dominate Europe. Louis XIV's aims were basically defensive (at least after 1685): he 

wanted to break the encirclement of France by the Habsburgs and to consolidate his kingdom's frontiers, 

especially the north-eastern one, which was dangerously close to Paris (as was obvious in 1557 and 1636, 

and as it was again in 1914 and 1940). In other respects, he wanted a balance of power in Europe, with 

only a sort of moral primacy for France.
3 

After Louis XIV's death, the Regent and Cardinal Dubois, and later Cardinal Fleury were anxious for 

peace and wanted an entente with England to consolidate it. They made sacrifices to placate Britain, for 

example the French navy was run down. As for Louis XV, he had no desire for primacy or 

aggrandizement: he considered that his kingdom had reached its optimum dimensions, that its frontiers 

were finite and secure and that any expansionist plans would create dangerous ill-feelings abroad. Thus, 

in 1748, at the Peace of Aix-la-Chapelle, he returned without any compensation the Austrian Netherlands 

and that part of the United Provinces which he had conquered. He was criticized for this at the time ('as 

stupid as the peace', Parisians said) and has been similarly criticized by historians, but he wanted to act as 

a Christian king, one who was respectful of the law of nations and who condemned unjustified 

annexations.
4
 From 1763 onwards French policy, under Choiseul and later Vergennes, assumed a clearly 

anti-British stance. Still, their desire for revenge was scarcely surprising after the disasters and 

humiliations France had suffered during the Seven Years War. The balance of power had been heavily 

tipped in favour of the British; French ministers, who believed that Britain 'vise a la suprematie dans les 

quatre parties du monde' (Choiseul),
5
 only wanted to contain and reduce her primacy. Vergennes shared 

the view that France did not need more territory (he refused Joseph H's offers of the Austrian Netherlands 

and Egypt) and he only wanted to secure the position for France of moral arbiter. He hoped that the 

commercial treaty of 1786 would prepare the way for a political rapprochement. 

In naval and colonial affairs, there is little evidence of French aggressiveness. The enormous effort, 

which, under Colbert and his son Seignelay, had created from scratch the largest fleet in Europe, was 

abandoned. There was little shipbuilding during the first half of the eighteenth century, so that France had 

far fewer ships of the line than Britain at the start of the two wars of the midcentury. Again, there was a
 

 

2
 Ibid. p. 170. 

3
 J. Meyer, Beveziers (1690) (1993), pp. 3-4; J. Berenger and J. Meyer, La France dans le monde 

au xviif siecle (1993), pp. 16-17; J. B. Duroselle, L'idee d'Europe dans Vbistoire (1965), pp. 99-100. 
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change from 1760 onwards and a programme to build up a strong navy was commenced; it went on 

steadily right up to 1792. This created in Britain an obsession with the balance of naval power,
6
 but  

French ministers knew they could not win an armaments race with the Royal Navy, and they only wanted 

a fleet strong enough to deter an English attack. In North America, France was never a dangerous 

contender, because of the very small population of Canada and Louisiana in relation to the British 

colonies. The building of forts on the Great Lakes and in the Ohio valley, from 1749 onwards, was 

defensive, not offensive. In India, Dupleix, the only French leader who tried to build up a territorial 

empire, was recalled in 1754 by the directors of the French East India Company, who were interested in 

trade, not in acquiring territory. Although eighteenth-century France was the second commercial and 

naval power in Europe, interest in maritime and colonial concerns was marginal and sporadic. Few 

Frenchmen realized the real stakes in the Second Hundred Years War.
7
 

As for 'public opinion' (inverted commas are necessary for the eighteenth century), Jeremy Black has 

quoted a number of British diplomats and travellers, according to whom the French hated the English, 

considering them their 'natural and necessary enemies'.
8
 In reality, there is not much serious evidence of 

widespread Anglophobia before the Seven Years War, while the Habsburgs remained the hereditary 

enemy, whose power had to be reduced. Recent research by Edmond Dziembowski, however, has 

elucidated a clear turning point in 1755, when the capture, before war had been declared, of two of the 

king's ships and of many merchant vessels brought about an explosion of Anglophobia, also stimulated by 

government propaganda. In 1765, the public performance of a play on the siege of Calais (1346-7) was an 

enormous success in Paris and many other towns. Moreover, both after the Seven Years War and after the 

Napoleonic wars, prisoners of war, who had been captive on English prison-ships and had survived the 

high death-rate which prevailed on them, returned with a strong hatred of Britain, which survived in some 

areas (specially Brittany) far into the nineteenth century - and even later.
9
 

So Anglophobia existed, but mainly after the mid-eighteenth century, and was at its most virulent 

under the French Revolution and Napoleon. Moreover 'political Anglophilia' - the admiration for English 

institutions - had peaked about 1750 and gave way later to the widespread view, which sustained 

Frenchmen during their wars with Britain, that its power was artificial and fragile, its constitution 

oligarchic and corrupt, its politics unstable and unpredictable, so that no good or stable relationship could 

be established with it.
10

 As a Frenchman, the author disclaims partisanship when asserting that France was 

not a constant and dangerous aggressor against British interests. This denial scarcely matters: most 

Englishmen were sure that France was!  

 

II 

 

In the British 'political nation' (as well as in the London populace) distrust of, and hostility to, France 

were deep-rooted, constant, intense and influential. Moreover, in the British political system, such 

feelings could be freely expressed in Parliament and in the press. And they could influence ministers' 

decisions, since debates over foreign policy were intertwined with domestic politics, especially during the 

first half of the eighteenth century. The public's Francophobia could be stirred up by the opposition, to  
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embarrass ministers who were not bellicose enough - although later on, governments were as hostile to 

France as was 'public opinion'.
11 

The basic contention was that France could not be trusted and threatened 

British interests. "That nation has always broke thro' all treaties when they found it their interest‖, wrote 

Doddington in 1716. This view was repeated endlessly ('the bona fide of France has become as proverbial 

as the Punic faith of old', it was said in 1727). One of the principal sources for such views was Louis 

XIV's breach of the second treaty for the partition of the Spanish inheritance, which he had signed in 

1700; subsequently, he recognized the claim of the Old Pretender, which was (incorrectly) seen as a 

breach of the treaty of Ryswick.
12

 Even a Francophile historian, the late John Bromley, thought that the 

Sun King was a mauvais coucheur. Contemporaries, or near contemporaries went further in 1741, 

Thomas Clutterbruck, Lord of the Admiralty, claimed that the aim of the French 'in all their wars and 

treaties, alliances and intrigues, has been the attainment of universal dominion, the destruction of the 

rights of nature, and the subjection of all mankind'. In 1787, Charles James Fox - who was later to extol 

the French Revolution - stated that 'France was the natural foe of Great Britain' and recalled 'how 

repeatedly he had urged the perfidy and treacherousness of France'. The year before, Sir James Harris had 

written of 'an ambitious and restless rival power, on whose good faith we never can rely, whose friendship 

can never be sincere'; and again in 1787 the Foreign Secretary, Lord Carmarthen, stressed 'the necessity 

and propriety upon every occasion, of endeavouring to combat the views of France . . . in order to serve 

and promote the interests of England'.
13

 British suspicion of France was scarcely reduced during the 

interlude of peace after 1713. The alliance which existed from 1716 to 1731 was seen as a temporary 

expedient. Unpopular and fragile, it eventually collapsed. Needless to say, in times of tension and war, 

anti-French feeling rose to extreme heights. And Francophobia extended to the cultural domain, including 

painting, literature, the theatre and fashion.  

What were the origins of this suspicion of France - for which the term paranoia scarcely seems  

excesssive?
14 

Some memories of the First Hundred Years War may have lived on, supported by 

Shakespeare's plays; but it was under the Restoration that Francophobia exploded in England. Religion 

was a principal factor: the hatred and fear of Popery. France had replaced Spain as the main Catholic 

power in Europe, and anti-Catholic hysteria, which, for instance, broke loose at the time of the Popish 

Plot, naturally turned against it. Charles II's entente with a Popish and absolutist France was seen as a 

threat to both the Protestant religion and the liberties of Englishmen. Then the policy of the dragonnades, 

the revocation of the edict of Nantes, the arrival of Huguenot refugees and Louis XTV's support of James 

II contributed to strengthen the alienation. Linda Colley has argued that the national identity of Britons 

was first and foremost defined by their Protestantism, and she sees the wars against France as wars of 

religion.
15 

Indeed, in 1745, the Anglo-American expedition against Louisbourg was an anti-Popery 

crusade, and the town's churches were sacked and desecrated.
16 
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Admittedly, the collapse of Jacobitism reduced the importance of the religious factor, but eighteenth-

century Protestantism remained bigoted and intolerant. A mythology had been built up, which opposed 

Britain, a God-chosen and God-blessed, free and prosperous nation, to the country of wooden shoes and 

Bastilles, where people were superstitious, poor, enslaved, decadent and unmanly.
17

 

The Restoration had also seen the emergence of another powerful and lasting myth: France as a threat 

to Britain's prosperity. In the 1670s, there was a campaign to prohibit the import of French goods. It was 

based upon falsified statistics, the Scheme of Trade of 1674, which revealed a heavy deficit against 

England in its trade with France, allegedly causing a drain of specie, which Louis XIV was said to use to 

build up his army and navy. The 'lobbies' which promoted this campaign included manufacturers of silks 

and merchants who were exposed to French competition because they imported wine from Spain and 

Portugal, or silk from the Levant. Huguenot refugees or men of Huguenot extraction were also active in 

the campaign, which was eventually successful.
18 

For over a century, French goods were either prohibited 

altogether, or - in the case of wines - burdened with heavy duties. In 1713, Parliament refused to ratify a 

commercial treaty widi France as an appendix to the Peace of Utrecht. The main argument was that any 

increase in the trade of France would make her more dangerous militarily and so would be harmful to 

England. Up to the treaty of 1786 (which was criticized for the same reasons, but this time 

unsuccessfully), legal trade between Britain and France was minimal (although there was a good deal of 

smuggling). This hostility to trade with France must be seen within the framework of Mercantilist ideas, 

which remained dominant among eighteenth-century businessmen and politicians: world trade was seen 

as finite, static, as a zero-sum game; a country only could increase its trade at the expense of its 

competitors, trade was war, and war was one of the best ways to increase trade. 

With such a philosophy, British merchants and politicians were bound to be concerned at the rapid 

increase in French colonial trade after 1713. Between 1715 and 1740, French trade with America 

increased sixfold. The main factor was the progress of cultivation in the large island of Santo Domingo, 

which made it the leading producer of sugar and coffee in the world. The French home market did not 

absorb the increasing output of the French West Indies and there were large surpluses which were re-

exported, mainly to northern Europe. Though the British home market took most of the British West 

Indies' sugar, this development was seen as dangerous for British interests. Moreover, competition 

between British and French traders was sharp on some other markets: Spain and her colonies, the Levant, 

the East Indies. Another major reason why the progress of French overseas trade was worrying was that 

the French merchant marine also increased - its tonnage doubled between 1715 and 1740. Merchant 

shipping was seen as the 'nursery of seamen', that is, the reserve of trained seamen from which the navy 

would recruit its crews when war came. France had fewer seamen than Britain, but this handicap would 

be reduced by the growth of her merchant shipping. This is a crucial nexus in eighteenth-century 

international affairs. Foreign trade was seen as the engine that drove both a state's wealth and its power, 

there was an intimate connection between commerce and naval power, which was obvious both to the 

landed aristocracy which ruled Britain and to City merchants or financiers, "the two ingredients of 

'gentlemanly capitalism'. 

Although France never tried to achieve economic primacy and never became the dominant economy 

in Europe (whereas it was, for some periods, the dominant military and political power), the British 

'jealousy' of French trade, as contemporaries said, was a powerful factor of distrust and hostility. Some 
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years ago, Charles Wilson commented: 'In the eighteenth century . . . economic rivalry with France 

continued to be a dominant motive for war. The recovery and progress of French trade became an 

obsession by the 1740’s . . . In the war of 1744, England saw an opportunity to wreck the French sugar 

colonies. The rewards of colonial trade . . . were a prime object of Pitt and his city supporters in the Seven 

Years' War.' Pitt and his supporters had pressed for the use of armed force, in order to destroy French 

shipping and French seaborne trade, and to capture French colonies.
19

 This brings us to colonial 

questions, and to the role played in the Anglo-French conflict by British colonists in America. They had a 

deep-rooted hatred for the French Canadians, for many reasons, including the use by the latter of 

American Indians in time of war. As the Frontier progressed westward, they increasingly resented the 

French presence west of the Appalachians and considered as provocative the defensive measures taken by 

the French governors. Benjamin Franklin proclaimed that the colonies would not enjoy peace as long as 

France possessed Canada. Some historians consider that the clashes in North America were more 

important than commercial competition and were decisive (despite the conciliatory standpoint of the 

French) in starting the Seven Years War.
20 

Ironically, not long afterwards the colonists supplied France 

with an opportunity for revenge. 

Linda Colley contends that for a half-century after 1707, British commercial interests supported 

'world-wide aggression', while for Jeremy Black the 'drive towards world domination . . . was inherent' in 

eighteenth-century Britain. The French fear that the British wanted to monopolize world trade was far 

from groundless.
21

 Technically, France was sometimes the aggressor - for example, it helped the 

American rebels and the Convention declared war on 1 February 1793- But Britain undoubtedly was the 

more aggressive of the two powers, and war with France was always popular - at least at its outset. In the 

conclusion of his Natural and Necessary Enemies, Black seeks to rehabilitate eighteenth century zealots 

and bigots (his own words), who 'breathed hostility' towards France. For him, they were 'more realistic 

assessors of their circumstances and predictors of the future than the intellectuals who wrote of the 

brotherhood of men. Britain and France were competing states, rival cultures and antagonistic peoples.'
22

 

His verdict may be overstated for some decades of the eighteenth century, but he is surely correct for the 

period of the French Revolution and of Napoleon, when the Anglo-French conflict was sharply 

ideological in character. To the Younger Pitt and his followers, war was intended to contain both the 

military force and the principles of France; and one of its advantages was that it preserved Britain from 

Jacobin contagion. Moreover, this was, in George Lefebvre's words, an international social war, to defend 

rank and property against Jacobin subversion, against a challenge to the British political, religious and 

social order as a whole. This was a war of a new type which united all European aristocracies - including  
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the British - against firstly the 'democracy' of the sans-culottes, and later on against Napoleonic 

meritocracy, the success of which was 'politically subversive'. To the British, of course, it was a crusade 

for freedom against military tyranny.
23

 This socio-ideological aspect combined with the immoderate 

expansion of the French Empire to make the war against Napoleon a war which could end only by the 

destruction of one of the contenders. This is one of the reasons why it became the last phase of the long 

struggle. 

 

III 

 

'Why so prolonged a confrontation?', the late John Bromley rightly wondered. Of course, some factors of 

conflict which have been mentioned were permanently at work, especially the English fixation about 

France, which generated distrust, fear and hatred, and a genuine rivalry for commerce and colonies. The 

struggle lasted over a hundred years because neither of the two parties was able - except at the very end of 

the conflict - to strike a decisive and deadly blow, which would have put its enemy definitively out of 

action, unable and unwilling to resume fighting. How could such a total defeat have been inflicted upon 

one of the contenders? 

If we take the case of how to eliminate Britain from the conflict, first a successful landing by a large 

French army would have been necessary. This would have had to establish in London a puppet regime - 

Jacobite early on, Jacobin later. However, this was always most unlikely, though some historians, like 

Linda Colley, consider that there was a real danger of a massive French invasion after 1793, a protracted 

threat which 'came close to succeeding’.
24

 Of course, there were many French Kriegsspiele for an 

invasion of England (there was even one in 1901), but no serious preparations, except in 1692, 1779 and 

1805. Speculations about these projects rest upon some unproven assumptions. One is that such a landing 

was possible if the French managed to control the Channel even if just for a short period (twenty-four 

hours were enough, Napoleon is alleged to have said). In fact, the Royal Navy never lost command of the 

Channel, except on two occasions: in 1690 after the French victory off Beachy Head (but no troops were 

ready to exploit it), and in 1779. In 1797 there were serious mutinies in the Royal Navy but the French 

were in no position to exploit them. It was the operation of French plans to bring a large squadron into the 

Channel to protect an invasion force which presented the Royal Navy with the opportunities for some of 

its most spectacular victories: Barfleur, Quiberon Bay and Trafalgar. Another assumption is that once a 

French army had landed, England was as good as defeated. This underestimates the potential for 

resistance, and especially the large armed forces - over 500,000 men - which were raised when Napoleon 

was at Boulogne. The prospects for a Jacobin revolution in England during the 1790s were minimal. 

France did attempt on a number of occasions to send troops either to Scotland or Ireland, respectively to 

help the Jacobites or United Irishmen.
25

 Only once did a respectable force reach Ireland: at Bantry Bay in 

1796, only to return to Brest after waiting a few days. Even the 'liberation' of Ireland would not have 

obliged Britain to capitulate. There is only one example of a successful French war by diversion on the 

periphery: the sending of 8,000 men to America in 1780, which brought about the surrender of Yorktown 

the following year. Expeditions to India
26

 and Egypt either had no results, or only disastrous ones from 

the French point of view. Frenchmen believed that England had a weakness which could be made a fatal 

weakness: its dependence on foreign trade. This brings us to the Continental Blockade, a topic with which 

this writer has been concerned over a period of fifty years. To be effective, such a self-blockade had to be 

truly continental (and preferably also had to include the United States). Before 1806-7, there was no  
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opportunity for such a plan to be enforced. And though Britain suffered in 1808 and 1811-12, it was not 

forced into surrender. Britain was therefore unlikely to be defeated decisively - and indeed it was not! 

On the French side, total defeat meant the destruction of the army, the occupation of Paris and large 

parts of the country, plus a Vichy-like government. This only happened in 1814 and 1815. Admittedly, on 

earlier occasions – in 1709, 1712, 1792, 1793 and 1799 - France had been threatened with invasion. 

However, thanks to her large reserves of men, to the system of fortresses which Vauban had built (the 

ceinture de fer) and also to mistakes by her enemies, France had lost many battles, but had not lost the 

war (except the Seven Years War, to which we shall return). It has been maintained that in the 1790s 

France was not seriously in danger except in 1799.
27

 The year 1814 was the first occasion when France 

was invaded by massive armies numbering several hundreds of thousands of men, while Napoleon's field 

army, after the losses in Russia and Germany, was only a few tens of thousands strong. Such a coalition 

of Britain with the three great military powers of the continent had never been achieved earlier on. In 

addition, the French had to contend with the treachery of Talleyrand, Marmont and their likes. 

Earlier on, the Seven Years War had, of course, been disastrous, both at sea and on land, and this 

revealed a serious dysfunctioning in government and in the armed forces. Still, France was not under the 

threat of invasion (the various sporadic British raids on her coasts were ineffective). The main result of 

defeats on land, such as at Rossbach and Minden, was that France was unable to occupy Hanover, which 

could have been bartered, possibly for Canada, at the peace. In 1761, the Elder Pitt, who had conceived 

the victorious British strategy, was anxious to make the most of his triumph. He wanted to exclude the 

French totally from the Newfoundland cod fisheries, which were considered as the nursery of seamen par 

excellence, and thus to deprive France of any opportunity for revenge.
28

 These fisheries were also seen as 

vital on the French side: Choiseul wrote to Louis XV that if Britain remained adamant in the matter, 

France would have to continue the war. Exclusion from the fisheries would be 'une perte immense et 

irreparable pour le Royaume'. He was proud of having finally safeguarded for the French access to the 

fisheries and use of the 'French shore' to cure their catches.
29

 Indeed, Pitt had clearly seen that a French 

weakness was the shortage of seamen - although Jean Meyer considers that both Pitt and Choiseul 

overestimated the importance of the fisheries as a nursery of seamen (the coastal coal trade was more 

important on the British side, the West India trade on the French); so their loss would not have prevented 

France from rebuilding its navy.
30

 At the time, Pitt's cabinet colleagues wanted to end a war which had 

become very expensive. Although Britain's capacity to finance wars was much superior to France's, it was 

not boundless, the national debt looked enormous - and only with hindsight do we know that economic 

growth would make it bearable. Besides, in the eighteenth century, it was not thought proper to trample 

on a defeated enemy. 

Altogether, the course of the Second Hundred Years War was tortuous, with several changes of 

fortune, and its result uncertain to the very end. The War of the League of Augsburg was inconclusive: 

England emerged as a major power, but Louis XIV was required to surrender only a few of the territories 

he had tried to annex. In the War of the Spanish Succession, France suffered serious defeats, but 

eventually won on the main issue: Spain and its empire went to the Sun King's grandson. France was no 

longer encircled by the Habsburgs, and remained the first power in Europe, even though the primacy  
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enjoyed under Louis XTV was now tarnished. A French textbook published in the 1930s and dealing with 

the period after 1715 was entitled La preponderance anglaise?
31

 This was an overstatement and recent 

writers have rightly spoken of a preponderance partagee, during the period of peace which followed 

Utrecht. As for the War of the Austrian Succession, this ended in a draw. The Seven Years War was, of 

course, disastrous for France and a triumph for Britain; but French overseas trade, which had greatly 

suffered during the war, bounced back after the peace, a new navy was built, while Britain stumbled into 

conflict with its American colonists. The War of American Independence returned to France some of the 

prestige lost twenty years earlier, but victory was shortlived and brought no tangible benefits (France 

made no significant gain of territory and the plan to take Jamaica had been defeated by Rodney at the 

Saints). Just a few years later, in 1787, France was badly humiliated in the Dutch crisis, because its 

financial predicament precluded active intervention. On the other hand, Britain had been humiliated by 

the loss of the thirteen colonies, but this loss was by no means as disastrous as had been expected by both 

sides.
32

 Indeed trade between England and the United States increased very fast after 1783, while French 

attempts to gain a share of the American market were a fiasco. As for the war between Britain and 

Revolutionary France, the Peace of Amiens of 1802, which ended it, was inconclusive: Britain accepted 

an enlarged France, within its 'natural frontiers', but it also made some colonial gains and the French navy 

had been seriously weakened.
33  

So, for over a century, the Anglo-French struggle had been undecided, with ups and downs for both 

parties; and then the end came suddenly, quickly and decisively, in less than two years. On 24 June 1812, 

Napoleon, at the apex of his power, invaded Russia; on 6 April 1814, he abdicated; on 30 May, the first 

treaty of Paris was signed. The Hundred Days and Waterloo were no more than a dramatic epilogue. 

There is a tenacious legend that the peace settlement of 1814-15 was generous to France.
34

. The reality is 

the reverse: it was a Carthaginian peace. France lost almost a third of its (enlarged) territory and had to 

pay a heavy war indemnity. It was dismembered and plundered. It only retained fragments of colonies, 

while it was surrounded by a 'barrier' which was much more effective than that of 1713 (the purpose of 

which had been to protect the Dutch): ominously, Prussia had been installed on the French eastern border. 

The new European balance of power which was established in 1814-15 was heavily tipped against France 

and in favour of Britain, which emerged as the only superpower and retained its primacy until 1914. The 

long naval, colonial and commercial rivalry between the two countries had been settled once and for all. 

France never again picked up the gauntlet, although British governments feared that it might do so on 

many occasions and there were recurrent invasion scares in Britain during the nineteenth century. Why 

the Second Hundred Years War was not resumed in the nineteenth century is a question which is rarely 

asked, but the answer seems relatively simple: the French understood that they would not have a chance, 

and so they backed down when the risk of war was serious, for example in 1840 and in 1898.
35

 

 

IV 

 

Why the British victory? For some, the answer would be easy: British valour, French cowardice. For 

many historians, especially those who, not only in Britain, but also in France and in America, have 

followed Admiral Mahan and favoured big navies, the credit belongs to the Royal navy. Indeed, it 

established its superiority during the Nine Years War and maintained it 
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almost continuously afterwards.
36

 Firstly, Britain always had more ships than France. For ships of the line 

the ratio was often 3 to 1, while the best the French managed was to reduce the gap to 3 to 2. The support 

given to France, in some wars, by the Spanish navy was more an encumbrance than a help. And the 

Admiralty succeeded in having constantly at sea a large proportion of its ships. In some respects - such as 

the design of hulls - French ships were slightly better, but in the late eighteenth century, technological 

progress in British industry brought about improvements in various fields, such as better guns. 

The British also were superior, quantitatively and qualitatively, in human resources at sea. Jean 

Meyer considers that a key factor was that France had far fewer seamen than Britain; it could never man 

more than eighty ships of the line, far less than the Royal Navy could commission; and it could be 

crippled by an incident like the round-up of French merchant ships by Admiral Boscawen in 1755. 

Moreover, British crews were much better trained, since British squadrons were constantly on the high 

seas, while French ships were kept in port most of the time. The ability of English gunners to fire more 

quickly was decisive in many battles. As for the officer corps, the French did not have as much practical 

experience of the sea, in the handling of ships and in fighting as did the British. The Royal Navy had 

many good admirals and some outstanding ones, while most of the French commanders were mediocre, 

often with an inferiority complex vis-a-vis the British, which rendered them timid and defensive. Tactics 

in battle and logistical support were also better on the British side. Moreover, France had nothing like the 

Admiralty: French commanders received their instructions from the Ministry of Marine at Versailles and, 

later on, at Paris. It was a command structure commanded by civilians. The orders received were a recipe 

for disaster on several occasions, not least under Napoleon - admittedly not a civilian, but certainly a 

landsman, who sent Villeneuve off to be needlessly butchered at Trafalgar. In addition, there was the 

permanent geographical handicap of the French navy's division between the Atlantic and the 

Mediterranean, and the lack of good harbours on the French side of the Channel. 

Thus it was scarcely surprising that the French navy had few successes – the only one which had a 

decisive effect was the battle of the Chesapeake on 5 September 1781, which resulted in the surrender of 

Yorktown some weeks later. On the other hand, on several occasions huge losses were incurred, 

especially during the Seven Years War, and during the Revolutionary and Napoleonic wars, when 

Revolution had worsened all the usual shortcomings of the French navy. Britain therefore enjoyed naval 

mastery during the Second Hundred Years War, except for short intervals, and its ascendancy became 

clearer after 1793. This resulted from a protracted, steadfast and expensive effort, in terms of technology, 

logistics, organization and finance (while French efforts were sustained only from 1760 to 1792). This 

achievement should not be minimized, but its consequences must not be overestimated. They were mainly 

negative: Britain was kept safe from invasion; British trade was never crippled by the French guerre de 

course?
37

 though it suffered sporadically in wartime from closures of markets and rises in freight and 

insurance costs. On the other side, French seaborne trade suffered during the wars, but was only destroyed 

during the Seven Years War and at the end of the Napoleonic period. In the eighteenth century, French 

trade bounced back after peace. 

However, if the Royal Navy protected Britain from defeat, it could not secure victory. This is where 

the proponents of the 'blue water' strategy were mistaken. Admittedly, thanks to naval mastery, Britain 

could conquer French colonies: the clearest example is Canada, which, it has been said, had been won at 

Lagos and Quiberon, and through the blockade of French ports. On the other hand, if France had managed 

to conquer Hanover, it might have bartered it for Canada at the peace. As for the various sporadic attacks 

on the French coasts, and other diversions on the continent, they either failed or had no significant effects. 

The Peninsular war and Wellington's victories belong to a 'continental strategy' rather than a war by  
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diversion on the periphery. Indeed, seapower is insufficient to win a war; to be decisive, it must be backed 

by strong forces on land. If Napoleon vainly hoped to 'conquerir la mer par la puissance de la terre', the  

converse was true, that seapower could not conquer a continent.
38

 This is why most British governments 

were far-sighted in their policies of continental commitment, which was a vital part of their grand 

strategy. On the other hand, it was a serious drawback for France to have to fight its wars both on sea and 

on land, with the exception, that is, of the American war. But John Bromley was correct in his remark that 

on several occasions the French had only themselves to blame - and not English intrigues - for having to 

fight simultaneously on two fronts.
39

 The victories on land of British and allied armies were therefore 

more important than those at sea: first Blenheim and Ramillies; then the successful resistance, with 

English help, of Frederick II and of Ferdinand of Brunswick. And much later, there was the destruction of 

the Grande Armee in Russia, the battles of Leipzig and Vittoria, plus the brilliant diplomacy of 

Castlereagh, which kept the Allies united and prevented them from making a compromise peace with 

Napoleon. 

Castlereagh's skill was helped by the large subsidies he offered to his Allies, and this brings us to 

another factor in Britain's victory: its finances. The Glorious Revolution of 1688 had been followed by a 

Financial Revolution. Britain thus became a strong 'fiscal-military' state, which was able to raise and to 

devote to war very large, and increasing, amounts of money: 85 per cent of all public money spent from 

1688 to 1815 can be classified as military in origin and purpose. Wartime expenditure at constant prices 

increased fivefold from 1689- 97 to 1803-15. Total revenue rose from about 3 per cent of national income 

under James II to almost 20 per cent at the end of the Napoleonic wars. Eighteenth century Britons were 

second only to the Dutch as the most heavily taxed nation in Europe: per capita they paid roughly twice as 

much as the French. Yet there was little resistance or protest, for two main reasons. Firstly, taxes were 

accepted by Parliament; secondly, a large and increasing share of revenue came from indirect taxes, 

which were more or less invisible and thus far less painful than the direct taxes which prevailed in France. 

It was indirect taxes which underwrote the capacity of governments to service an increasing national debt. 

And here was a major advantage, a 'potent weapon' for Britain: her governments were able to borrow 

huge sums of money in wartime, to achieve - in Patrick O'Brien's words - a 'rapid and sustained 

mobilization of financial resources'.
40

 Moreover, the debt was carefully managed, there was no default, 

and capital being abundant, governments were able to borrow at rates of interest which fell in the long run 

(and were several points lower than those at which the French king could borrow). It was not the case that 

there were no difficulties: at the end of the American war the situation was serious, but within a few 

years, the Younger Pitt succeeded in restoring the British finances just as those of France were in serious 

disarray. On several occasions, French financial difficulties reduced the expenditure on the navy – 

especially for building new ships, and for training officers and crews on cruising squadrons (escadres 

d’evolution). 

This analysis is open to Jeremy Black's criticism of an excessive concentration on structural factors, 

such as the inherent strength of Britain and the weakness of France at sea, the superiority of the British 

financial system and the relative backwardness of the French economy. Such an emphasis can make the 

outcome of the conflict seem inevitable when in reality it was not a foregone conclusion. Certainly  
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individuals and circumstances had a role to play. For instance, the Elder Pitt organized the conquest of 

Canada, and he also entered into the continental commitment which guaranteed that conquest.
41

 And one 

could apply to the capture of Quebec Wellington's words about Waterloo, that it was a very close run 

thing. 
 

V 

 

The last problem to tackle is the long-term consequences of the war for both countries. They were 

certainly important for France. It lost its first colonial empire, and also (though only during the last stages 

of the struggle) the prosperous foreign trade which had developed between 1713 and 1793. The 

eighteenth century was the zenith of France as a maritime and commercial power. The zenith was 

succeeded by the collapse of its maritime economy and, as a consequence, western France suffered from 

economic regression. The royal finances also suffered badly from the wars, specially the Seven Years 

War and the War of American Independence. Heavy borrowing at high interest rates created large 

budgetary deficits, which, unlike the British case, French ministers were unable to control or reduce. 

Many historians have seen the American war as a significant direct cause of the French Revolution. But, 

recently, Eugene White has suggested (correctly, in the view of this author) that the financial crisis could 

have been solved, and that it was not made irreparable by the loans contracted during the American war, 

but by the borrowing which went on in peacetime, after 178342 Moreover, the disasters of the Seven 

Years War certainly damaged the authority and prestige not only of Louis XV, but also of the monarchy. 

During the 1760s, there was a change in French political culture and a revolutionary discourse emerged. 

According to James C. Riley, the idea of equality in taxation spread widely among the elites, while 

Dziembowski has observed the increasing use after 1760 of words like patrie, patriot, citizen, and the idea 

of a new patriotism, embodied in the third estate and separated from the king's person.
43

 

So the Second Hundred Years War was one cause of the French Revolution. We will not consider 

whether the latter was a 'good' or a 'bad' thing, but the twenty years of wars which the Revolution started 

ended in disaster and led to the treaties of 1814-15, which (as has already been emphasized) were indeed 

catastrophic. From the economic point of view, the treaties marked the end of Napoleon's plan to 

compensate for the loss of French colonies and overseas trade by making continental Europe a large 

economic unit under French control. Secondly, the industrial history of France in the nineteenth century 

would have been quite different if the restored Louis XVIII had showed some courage to defend the 

matter of the French frontier, and had retained the Sambre and Saar coalfields. In the political domain, the 

victors imposed an unpopular regime upon France which was at the root of French political instability in 

the nineteenth century. So 1814 was the beginning of the end, the beginning of the decline and decadence 

of France. And yet we may conjecture that contraception was possibly more important even than war in 

its consequences: if the French population had grown in the nineteenth century at the same rate as 

England's, France would have had over 100 million citizens by 1914. 

Conversely, it is obvious that the Second Hundred Year's War was beneficial to Britain. Linda Colley 

has argued persuasively that the succession of wars with France 'played a vital part in the invention of a 

British nation'.
44

 Instead of emphasizing such developments, we will concentrate on an assessment of the  
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extent to which the wars were profitable to the British economy. Needless to say, Britain made extensive 

territorial gains, in America, India
45

 and elsewhere. However, many conquests were of strategic rather 

than commercial value, while the great potential of others - such as Canada and the Cape of Good Hope - 

were only developed later in the nineteenth century. After the Seven Years War, the 'Ceded Islands' in the 

West Indies
46

 were the only 'valuable spoil of war' in the short run. In India, 'the great political revolution 

brought about . . . by the battle of Plassey was only slowly turned to full commercial advantage'.
47 

However, the crucial - but difficult - problem is to elucidate the 'invisible' effects which the French wars 

might have had upon Britain’s economic development; and the relationship between naval primacy, 

victories in war, the rise of the fiscal state on the one hand, and economic growth and the Industrial 

Revolution on the other. Economic growth supported the war effort of Britain and her allies from 1793 to 

1815 and provided the 'sinews of power'.
48

 

In his inaugural lecture in 1991 (and in other writings), Patrick O'Brien has cogently argued that there 

were tangible links between 'power and profit'.
49 

The strategic, imperial and commercial policies pursued 

by successive Hanoverian governments contributed to Britain's long-term development. The British 

method of warfare complemented and sustained the long-term growth of the economy; and military 

expenditure provided preconditions for an unquantifiable but possibly significant part of the economic 

growth which was achieved between 1689 and 1815. O'Brien sees a connection between the Royal Navy 

and Britain's industrialization: the navy protected Britain from invasion and gave capitalists the security 

required for long-term investment; it also protected British trade in wartime. In combination with 

diplomacy, it obliged foreign empires - Portuguese, Spanish, Moghul - to open up to British trade. And 

there were also benefits from naval expenditure, which contributed to technological progress. Moreover, 

the sharp rise in government spending quickened the development of an industrial market economy. The 

increase in the National Debt encouraged savings and contributed towards making the City of London 

first the centre of the national capital market and, later on, of the international monetary system. 

Admittedly, there were drawbacks: the instability in activity which war created and some crowding-

out of private capital formation in wartime by massive government borrowing.
50

 However, the savings 
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 J. R. Ward, The Industrial Revolution and British imperialism, 1750-1850', Econ Hist R, ser. 

2, 47 (1994), 44-65, sees the Industrial Revolution as a factor of imperial expansion and also as 

helping Britain to make large military expenditures abroad during the wars from 1793 to 1815. 
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this author's view, the idea that there was some crowding-out has to be accepted. Beckett and 

Turner admit that high taxation reduced domestic demand and thus slowed down industrialization, 

but stress that successful wars opened new markets and new sources of raw materials, so that the 
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rate increased, and the rise of military expenditure pushed up to fuller capacity utilization an economy 

which, in peacetime, operated below full employment levels; so that, to some degree, the wars paid for 

themselves. Moreover, the increasing burden of taxation did not seriously affect the innovative, fast-

growing industries, such as cotton. Altogether, O'Brien suggests that eighteenth-century Mercantilist 

writers and politicians were right: military power, security, trade and empire mattered. Britain received 

real and significant returns on its heavy investment in war. An outward (that is, aggressive) foreign policy 

promoted structural change, industrialization, long-term growth of per capita incomes and British 

domination over the international economic order. Men of the pen have too often forgotten what the first 

industrial nation 'owed to men of the sword'.
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These views are attractive and convincing, but some qualifications are pertinent. O'Brien and 

Engerman have taken up Crafts's calculations that about 40 per cent of the increment to British industrial 

output over the eighteenth century was sold abroad.
52

 And most of the growth in British exports between 

1700 and 1812 - about 60 per cent - resulted from the increase in shipments to America. But the main 

market was the thirteen colonies (which had been settled without firing any shot in anger against the 

French, though many against American Indians) and then the United States. The British West Indies held 

second place; and the rest of the New World came third, including conquered territories and those which 

had been opened up by diplomacy and/or force.
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Moreover, the Industrial Revolution was well on its way 

when Britain achieved total victory in 1814-15, and it had had a leap forward just after the apparently 

disastrous loss of the thirteen colonies. The idea that 'demand', and especially from foreign trade, was a 

significant factor of the Industrial Revolution is also currently unpopular with economists, who instead 

consider that growth was determined by supply-side factors over the long run.
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However, Patrick O'Brien has never maintained that the policies of the Hanoverian governments were 

the only - or even the main - cause of the Industrial Revolution, although he is undoubtedly correct in 

seeing the Royal Navy as one of the factors in causing it.
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 One could add the British army, as well as 

Austrian, Prussian and Russian allies (or-mercenaries) It is therefore tempting to reformulate one of 

Adam Smith's famous dicta - that 'Defence is preferable to opulence'
56

 - so as to read 'Opulence is the 

product of successful aggression'. Incontestably, the Second Hundred Years War helped greatly towards 

making Britain a great power, indeed the only superpower of the nineteenth century. It also contributed to 

making France a weak, poor, backward, wretched and unhappy country. 
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 Smith supported the Navigation Acts, in favour of which he made an exception to his free 
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The Scottish Reformation 

"If you think properly of the Gospel, please don't imagine that its cause can be advanced without 

tumult, offence and sedition... The word of God is a sword, it's war, ruin, offence, perdition and 

poison. If I am immoderate, at least I am simple and open." Martin Luther on Protestantism (1520). 

The 16th century was the age of the European Reformation: a religious conflict between Protestants 

and Catholics which divided Western Europe for over 150 years, and continues to do so until this day 

in certain areas. 

It started with a protest in 1517, when Martin Luther, a German Augustinian monk, nailed his 95 

Theses to a church door in Wittenberg. What started as the spiritual doubts of one monk, spiralled into 

a religious movement known as Protestantism - named after Luther's "protest". 

Luther, a gifted Renaissance scholar, returned to the primacy of the scriptures: to the actual text of 

the Bible, and then rejected all the Church's practices that were not written therein. He interpreted the 

Bible as the literal word of God. Specifically, Luther rejected the authority of the Pope, an action that 

usually led to a charge of heresy and being burnt at the stake. 

However, he was given time to reconsider his heretical views, which Luther did, before deciding that 

he had to stay faithful to his conscience. Fortunately for Luther, various German princes ensured his 

survival and funded the propagation of his theories through the printing press. Soon Lutheran texts 

were spread across Europe, fanning the flames of religious conflict and inciting rebellion throughout 

Christendom. 

Religion was important to Scots in the 16th century. Socially, the Church was crucial to everyday life. 

It was responsible for education, health, welfare and discipline. It was also very important on an 

individual level. The Church was the vehicle for expressing inner spirituality and changes to its forms 

of worship could endanger your chances of salvation. In other words, your future in either Heaven or 

Hell was at stake. 

http://www.bbc.co.uk/scotland/history/articles/scottish_reformation/


The Reformation split the Church into Catholic and Protestant factions, creating two roads to salvation 

- both of which claimed to be true. So it was very important to people that the Scottish state chose to 

travel down the right road. 

When Lutheran books in Latin started to appear in Scotland, the radical message which they carried 

quickly made a strong impression on many Scots, and, although King James V tried to ban their 

distribution, print always had the knack of avoiding the censor when necessary. 

In the early 16th century, Scotland was a piously Catholic nation. Devotion flourished, and an 

increasingly educated populace sought more personal forms of spiritual experience. Rome and its 

doctrines, it seemed, were not always up-to-date with the needs of a nation heading at high speed for 

the modern world. Reform was in the air, but only a tiny minority at this stage favoured Protestantism 

and a complete break with Rome. 

After Henry VIII converted to Protestantism, taking most of the English nation with him, James V, in 

need of money to support his royal court's extravagant lifestyle, cunningly flirted with Protestant ideas 

in order to scare the Pope in granting him tax concessions. However, in 1542 James V died; his only 

heir was the infant Mary, Queen of Scots. Scotland was plunged into a crisis, the like of which it had 

not seen since the death of Alexander III and the Wars of Independence. 

Both France and England pursued the opportunity to commandeer the Scottish throne by marrying the 

young queen. England was Protestant, France was Catholic. In their bitter power struggle over 

Scotland the issue of Scotland's faith became not merely a question of religious denomination but one 

of international power politics. 

The "Rough Wooing", as it came to be called, saw England attempt to force Mary's hand through 

repeated invasions and the defeat of the Scots Army at the Battle of Pinkie. In return, the French 

supplied the Scots with troops and the firepower to resist Henry's advances. 

Both sides spent a fortune on this rough wooing of the Scots. It is thought that Henry VIII spent the 

fortune he had gained from the dissolution of England's monasteries on the campaigns, all to no avail. 

In the end the French triumphed. 

In comparison to other countries, there was very little persecution of Protestants in Scotland. Cardinal 

Beaton instigated an inquisition-style regime against Protestant "heresy" at St Andrews- the centre of 

the Scottish Church. In 1528, Patrick Hamilton became Scotland's first Protestant martyr, but few 

followed him to the stake. Many Protestant intellectuals just fled abroad, never to return. 

One exception in 1546 is George Wishart, a popular preacher, who, on his return to Scotland, was 

captured and executed on the command of Cardinal Beaton. His death sparked a rather confused 

rebellion by some local, Protestant Lairds. They assassinated Cardinal Beaton and seized St Andrews 

Castle, hoping that English intervention would save them from any retribution. For a year they held 



the castle until a French force arrived and took the castle. Among the prisoners sent into slavery in the 

French King's galleys was one John Knox. 

Before his capture, Knox had been trained as a Catholic priest and had worked as a tutor in East 

Lothian. He spent 19 months at the oars of a French galley, even finding time to edit a Protestant 

Confession of Faith before he was released. Knox then began his life as an exile: first as a minister in 

England, and then, after England reverted to a Catholic monarchy, in Frankfurt and Geneva to preach 

to exiled English congregations. For most of the 1550s Knox stayed in exile, however, what made John 

Knox unusual was that he returned home once the Reformation crisis broke in 1559. 

In 1558 Mary of Guise, the widow of James V of Scotland, achieved an unparalleled diplomatic triumph 

for the Stewart dynasty when her daughter Mary, Queen of Scots, married Francois, heir to the French 

crown. 

Henry VIII's policy of the Rough Wooing had backfired. Mary was sent to safety in France and the 

Scots were driven into the arms of their auld allies, the French. Also, a badly kept secret clause in the 

marriage contract effectively gave France control of Scotland. 

The Scots were faced with a difficult dilemma. If they accepted the conditions of Mary's marriage, they 

lost their independence to France. If they didn't, it meant embracing their most bitter enemy, 

England. For Protestants, already regarded as a fifth column by Mary of Guise, the marriage brought 

the fear of a French-led inquisition to root out "heretics". 

1558 was the very nadir of despair for Protestant fortunes. Mary of Guise was in tight control and 

Mary Tudor had returned England to Catholicism. Scottish Protestantism seemed defeated. Knox, 

fulminating in exile, denounced the iniquity of the female influence, issuing his infamous tract: "The 

First Blast of the Trumpet against the Monstrous Regiment of Women": aimed directly at Mary Tudor 

and Mary of Guise. 

Within a year, events changed everything. The accession of the Protestant Elizabeth I to the throne of 

England gave the reformers renewed confidence. Only about 10% of the population, mostly lairds and 

townsfolk, were Protestant, but their numbers included some very important nobles: the Duke of 

Châtelherault (head of the Hamiltons), and the Earls of Argyll, Glencairn and Morton, to name a few. 

Known collectively as the "Lords of the Congregation", they were led by James Stewart, the 

illegitimate half brother of Mary, Queen of Scots. The Lords were the real power behind Protestantism 

and in May 1559 they unleashed it that power. 

Knox was roused from exile and returned to Scotland, preaching a sermon against idolatry in Perth 

which unleashed a seething Protestant mob. Iconoclasm (the destruction of religious images) swept 

the nation. In St Andrews the army of the Lords of the Congregation stripped the altars, smashed the 

icons, destroyed the relics and whitewashed the walls of its churches over night. 



People would no longer be distracted from God's glory by the glitter and rich hangings of the Catholic 

Church. For the men who "cleansed the altars" this was direct action against the iconography of 

Catholicism. Its abbeys and great cathedrals, irrelevant to the new godly society they envisioned, 

were left to decay. A great deal of Scotland's Renaissance artistic legacy was lost forever. 

The message, however, didn't inspire widespread support across Scotland. Mary of Guise successfully 

portrayed the group as rebels. The Lords of Congregation answered with the printing press, justifying 

their rebellion as an attempt to free Scotland from French domination rather than a religious 

revolution. Luck didn't desert them either. 

Their greatest foe, Mary of Guise, died in June 1560 and the English sent support to counter her 

French troops. By 1560 the majority of the nobility supported the rebellion; a provisional government 

was established, the Scottish Parliament renounced the Pope's authority, and the mass was declared 

illegal. Scotland had officially become a Protestant country. 

In 1561 the unexpected return of Mary, Queen of Scots re-ignited the whole issue. It seemed that 

power wouldn't change hands so easily and that Scotland would have to sail the troubled waters of the 

Reformation for a while yet. 

Mary's hopes to practise her Catholic faith in private while allowing Scotland to remain at least 

nominally Protestant were ultimately dashed largely due to her poor taste in men. Marriage to her 

English cousin, Henry Stewart (Lord Darnley), provoked anger and resentment. His subsequent 

murder and, more astonishingly, Mary's marriage soon after to the man widely assumed to be 

responsible for the death of Darnley tipped the country into open warfare. Mary's turbulent Scottish 

adventure ended at defeat at the Battle of Langside and a hasty escape to England where lengthy 

captivity and untimely death awaited her. 

After The Battle of Langside the Protestants had the upper hand in Scotland's civil war. The Protestant, 

William Kirkcaldy of Grange, held Edinburgh Castle in Mary's name, enduring two years of the "Lang 

Siege" before the English cannon finally smashed the castle's defences to rubble in 1573. Scotland 

now had a Protestant regime, ruling over a far from convinced population. 

To convince the population of the legality of their actions the Protestant radicals called upon the power 

of the printing press and one of Scotland's greatest Renaissance scholars - George Buchanan. 

George Buchanan, a Gael from Kilearn, was one of Europe's most brilliant Renaissance scholars. He 

worked and travelled across the continent and was the Latin poet and philosopher of his age. On the 

return of Mary, Queen of Scots, he acted as her court poet, but he was also a convinced Calvinist and 

a moderator of the Church of Scotland. 

Through his books Buchanan came up with a very radical justification for the overthrow of Mary, 

Queen of Scots. He asserted that the ancient Gaelic Kings of Scotland had been elected and not 

divinely appointed. Hence they were subject to the law of Scotland and not above it. So, if a monarch 



broke his or her contract with the people and became a tyrant, then in law, the people, by which he 

meant the Scots nobility, were entitled to depose that monarch. 

In Buchanan's view, Mary had broken her contract and had been legally deposed, but, just in case this 

argument failed to convince the people, he also started the myth of Mary's promiscuous love-life and 

accused her of being a whore. 

Buchanan's ideas would go on to form the basis of the covenanting revolution of the 17th century, but 

for decades these ideas were eclipsed by those of his illustrious protégé, King James VI of Scotland. 

Buchanan was appointed tutor to the young James VI in the hope that he would create a godly prince 

who would obey the congregation and serve the Protestant church. James went on to share his tutor's 

enthusiasm for Latin and Protestantism, but he rejected any idea of his kingship being subject to the 

law. 

James developed his own ideas on kingship, at a time when the rule book was being rewritten in any 

case. He saw himself as the "godly prince": the rightful head of the Protestant Church, but he also 

believed that no one except God had the right to depose him as king. He styled himself in the image 

of the great Biblical kings, David and Solomon, or as the Roman Emperor Constantine - the Church's 

great benefactor who had released Christianity from persecution. In doing so, James slowly asserted 

his control over the Protestant Kirk which was rapidly sinking into crisis. 

After 1573 the Protestant Kirk faced a manpower crisis as the initial wave of reformers like John Knox 

died off. Attitudes were hardening on all sides across Europe as Catholicism and Protestantism became 

more rigidly defined. Plots abounded to restore Catholicism: in France the Protestants were 

massacred; in England Catholics were martyred. Scottish Protestantism had captured the state, but 

feared it had only secured conformity rather than genuine conversion. 

It was King James VI who secured Protestantism's future in Scotland and he wanted the Kirk firmly 

under his control. Many agreed that the Kirk should be under the king's direction and James was able 

to introduce Episcopacy - governance of the church by bishops appointed by the king. 

It was under the control of James VI that the idea that everyone should have a Bible was popularised 

(cheap Bibles were finally produced at the end of his reign in the 1620s). He oversaw the payment of 

ministers and founded Edinburgh University to compensate for the shortfall in professionally trained 

ministers. 

The Kirk, funded by James and guided by his bishops, set about ingraining genuine Protestant belief 

into the minds of the population through the catechism - set questions and responses in order to 

inculcate orthodox belief - and the adaptation of popular ballads into Protestant songs. This was a 

propaganda machine which any monarch would have been proud of. 

The reformers aimed at an improvement of manners to create a godly society. Similar concerns had 

been aired before 1560, but the Reformation brought a new intensity and vigour to the debate. 



Protestantism had localised the focus of religious activity to the Parish Kirk. They aimed to make 

people come to church and behave properly. Discipline was seen as essential to the godly society and 

the instrument they used for delivery was the Kirk Session. A local church 'court', composed of 

respectable Kirk elders and ministers, was established to act as an instrument of social control. 

In Scotland, 60 per cent of all cases before the session were about sex (compared to only 5 per cent 

in France). Errant fathers had to recognise their illegitimate children, adultery was punished and 

promiscuity revealed. Discipline was tight, but the Kirk's surveillance of everyday life seems to have 

been accepted. It took three generations to achieve, but by the 1630s a new society began to emerge, 

led by "godly" ministers and lairds who wanted a share in running Scotland. 

In 1603, James VI's Protestantism and diplomacy paid off when he succeeded Elizabeth I to the throne 

of England and Ireland. To many Scots nobles a Scots king ruling over the wealth of England seemed 

to be a triumph, but elation soon turned to disillusionment. The expected bonanza of titles and offices 

never materialised and the Scottish kingship and court - the centre of Scottish society and patronage - 

vanished south. With the monarchy out of the way, it was left to the Protestant Church and nobles to 

form the core of a new Scottish identity. 

 
 
 

return to index 



Digging Deeper Links for 

THE INTERSECTION OF CHURCH AND STATE 

EUROPE’S BLOODY HISTORY 

The Wars of the Three Kingdoms (1639-1651) affecting England, Scotland and Ireland. 
 

English Reformation and Civil War 
http://www.historyguide.org/earlymod/lecture7c.html 

 

 
 

Lecture 7: The English Civil War 
 

What an inequitable thing it is for one man to have thousands, and another want bread, and that 

the pleasure of God is, that all men should have enough, and not that one man should abound in 

this worlds good, spending it upon his lusts, and another man of far better deserts, not be worth 

two pence, and that it is no such difficulty as men make it to be, to alter the course of the world 

in this thing, and that a few diligent and valiant spirits may turn the world upside down, if they 

observe their seasons, and shall with life and courage ingage accordingly. 

 --- attributed to William Walwyn 

The English Civil War was as much the response to the effects of the Reformation as it was a 

response to the needs of the rising middle classes, the landed gentry. The war itself involved the 

king, Parliament, the aristocracy, the middle classes, the commoners, and the army. The War 

tested the prerogative of the king and challenged the theory of divine right. War raged between 

Parliamentarians, Royalists, Cavaliers and Roundheads and every religious sect in England. 

The years before 1640 in England were years of national disillusionment. The gap between the 

court and Protestant elements widened, the golden age of drama and literature was over, the 

religion of the court and at Oxford and Cambridge seemed diffused, and scientific ideas, though 

popular in London and at Oxford and Cambridge, as yet had received no official recognition. In 

the meantime, censorship grew more severe, and lawyers became the patrons and consumers of 

art. For the most part, energies which had been devoted to literature in the mid-to-late 16th 

century were now channeled into political and theological concerns. The Civil War was both 

religious and political, as well as social and economic. But it was also a legal battle between the 

king and his subjects. 
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The transition from QUEEN ELIZABETH I (1533-1603, 

r.1558-1603) of the Tudor House to that of James I (1566-

1625, r.1603-1625) and the Stuarts was quite dramatic. 

Elizabeth had been an astute manager of men as well as of 

England. She chose her advisers well and introduced a 

modicum of civility into court society and encouraged the 

patronage of the arts. However, Elizabeth refused to marry 

and so the successor to the throne remained a thorny 

problem. A crisis was avoided when her chief minister, 

Robert Cecil (1563-1612), arranged for the king of 

Scotland, James Stuart, or James VI, to succeed the throne 

upon Elizabeth's death in 1603. 

Elizabeth also refused to act decisively against those 

Catholics remaining in England. There were those who 

hoped that upon Elizabeth's death, that Mary, Queen of 

Scots (1542-1587), a Catholic, would succeed the throne. 

Mary had already been removed from Scotland by 

Calvinist nobles and was now a prisoner in England. A 

Catholic plot to drive out Elizabeth remained until 

Elizabeth agreed to execute Mary on February 8, 1587. 

There were other dangers that confronted the English government under Elizabeth. Throughout 

the late 16th century economic forces had transformed English society. The nobility no longer 

had a vital military role to play in England. They were also losing their authority in government 

while the House of Commons was becoming the near equal of the House of Lords in Parliament. 

Finally, the nobility seemed to be losing out in terms of England's increasing prosperity, as new 

elements, such as the gentry, entered the scene. The gentry was a broad group of people that had 

done quite well since the early 16th century when they purchased the land the English crown had 

confiscated when the monasteries were closed. The gentry also found themselves more 

thoroughly involved in the commerce of the nation which found them at odds with the nobility 

who were traditionally aloof from business matters. Integral to the administration of the local 

parishes, the gentry now wanted a voice in Parliament. Their argument was simply that since 

they had helped increase the wealth of the nation they too ought to share in the governing of the 

nation. The existence of the gentry in the early 17th century was not 

enough to stimulate a civil war. What helped create the foundation for 

the Civil War was the fact that many of the gentry were sympathetic to 

the Puritans, who argued that the Anglican Church established by 

Elizabeth was far too close to Roman Catholicism, and so they sought 

to reduce the influence of ritual and hierarchy within the Church. 

Elizabeth refused to do so.  

James I, however, was handicapped. He was brought up in Scottish 

court society, a society patterned on the French court. He was greedy 

and squandered his wealth. His tutors, however, were Scottish 

Calvinists who taught him that tyrannical kings may be deposed by the 



people. His reaction to this was strong since he was a vigorous believer in the divine right of 

kings. And so in his defense he wrote the A Trew Law of Free Monarchies: Or the Reciprock 

and Mutual Duetie Betwixt a Free King, and his Naturall Subjects (c.1597). Monarchy was a 

divinely ordained institution -- the king was accountable to God only and was above the law. 

This manner of thinking brought James into frequent conflict with Parliament in 1604. Did the 

Commons have the right to determine the disputed elections of its own members? James was 

also faced with Puritans who wanted to reform the Anglican Church through legislation as well 

as the gentry, who wanted to extend their influence in politics. And in 1609, James delivered a 

series of SPEECHES to Parliament in which he laid down his claim to rule by divine right. 

Finally, by 1611, James had had enough of Parliament and ruled by himself until 1621. 

The rights of the "freeborn Englishman," unable to find a voice in Parliament, turned to the 

courts of common law. The opposition to the divine right theory of James was led by the 

constitutional lawyer, Sir Edward Coke (1552-1634), who viewed law not as the instrument but 

as the boundary of royal prerogative. The King was under the law and not above it. This implied 

equality before the law and made judges the final arbiters and not the King. Unfortunately for the 

opposition, Coke was dismissed from his post as Lord Chief Justice in 1616. The fact that the 

House of Commons favored Puritanism only made matters worse with James, whose hatred of 

the Puritans ran deep. Parliamentary opposition simply added fuel to the fire. From the Puritan 

point of view, James hated their religion and their political ideas. The Puritans also reacted 

against the systematic abuse of granting royal patents and monopolies to the worthless favorites 

of James. In turn, James threatened to drive the Puritans out of the country and so in 1620, the 

Puritans established the "Holy Commonwealth" in the New World. 

James died in 1625 and was succeeded by his son, Charles I (1600-1649, r.1625-1649). Unlike 

his father, Charles was personable and dignified, temperate and level headed. He patronized the 

artistic work of Flemish painters like Van Dyke and Rubens. He also won his popularity by his 

anti-Spanish policies and by sponsoring a government which was both benevolent and efficient. 

For the most part, Charles stood on the side of the common people and tried to protect them. 

However, like his father, Charles believed in the divine right theory of kingship. This court 

convinced him of the righteousness of his actions. But Charles was even more pro-Catholic and 

anti-Puritan that his father. He also had a French wife, Henrietta Maria. 

The first major explosion with Parliament came when Charles entrusted affairs to George 

Villiers, the Duke of Buckingham (1592-1628), who was a poor administrator of men and things. 

Parliament tried to impeach him because he refused to vote supplies for the Thirty Years' War. 

Charles dissolved Parliament and resorted to an illegal "forced loan." Because of shortages of 

money Charles was forced to call Parliament into session. Parliament voted the king supplies in 

1628, but also made him accept the PETITION OF RIGHT. This was a landmark legal decision. 

The king would now observe the rights of his subjects which, among other things, demanded an 

end to the billeting of troops in private homes and trials by martial law. The Petition also 

declared arbitrary taxation and imprisonment as illegal. 



A second session of Parliament in 1629 showed Charles' 

duplicity. Parliament passed two resolutions. First, 

whoever brought innovations in religion into the country 

was an enemy of the kingdom. This resolution was 

directed against Charles and his support of Catholicism. 

Second, whoever levied customs duties without consent 

of Parliament was an enemy of the kingdom. In short, 

because Charles lacked the proper statesmanship, the 

Puritan Revolt began. Charles dissolved Parliament and 

justified this act by a long DEFENSE. Parliament was not 

called again for eleven years. 

The Puritans made their appeal to the defense of the 

constitution and the rights of all English subjects, 

specifically to protect religious toleration. But the basic 

issue was the divine right theory of kingship. According 

to the Puritan argument, divine right destroyed any and all 

appeals to the law. It eroded property rights and 

threatened personal rights as well. Most Englishmen simply wanted to limit the king's 

prerogative to rule. Even in 1640, both Houses wanted to preserve the King's prerogative, restore 

Parliament's privileges and restore liberty to all English subjects. 

Charles was weak in financial and administrative affairs. He could raise money only through 

Parliament, which in the early 16th century was restrained by the landed gentry. Administrative 

power came from the local gentry or Justices of the Peace and sheriffs, who resented the attempt 

by the central government to remove their authority. In terms of religion, Charles had a powerful 

entity to control, the Church of England. 

The Anglican Church was produced by the Reformation. The major question was simply this -- 

after the break with Rome how should the Church be reformed? The Puritans arose in late 16th 

century and basically wanted more change than Elizabeth would allow and so they concentrated 

on changing the method of governing the Church. There were many sorts of Puritans. All were 

Calvinist, all believed in predestination, and all believed it necessary to purify the Church from 

Catholic popery. The Presbyterians, for instance, wanted a system of Church government based 

on a hierarchy of Elders. The Independents or Congregationalists, wanted each congregation to 

be legally independent of every other one. The individual Church was the highest authority. And 

finally, the Separatists wanted to separate from the established Church altogether. Eventually, the 

Puritan challenge split into two groups -- those who stressed reform of Church structure, and 

those who stressed liberty of conscience and religious toleration. 

On November 3, 1640, Charles I called the famous Long Parliament in order to finance his war 

in Scotland. The Long Parliament tried to impeach some of Charles' favorites and went on to 

abolish the high courts of the Star Chamber and the High Commission. Charles accepted these 

developments but meanwhile built an army to counteract Parliament. In 1641, a Triennial Act 

was passed which provided that Parliament be called into session at least once every three years. 

Thomas Wentworth, 1st Earl of Strafford (1593-1641) was impeached and ultimately executed 



for treason while the Archbishop of Canterbury, William Laud (1573-1645), was impeached and 

imprisoned. 

In October 1641, a rebellion against English rule in Ireland broke out. Although the king raised 

an army to defeat the rebellion, there were those in Parliament who feared Charles would use the 

army against them. Under the leadership of John Pym (c.1583-1643), Parliament adopted the 

GRAND REMONSTRANCE, which outlined the evils of Charles's rule. The Remonstrance also 

demanded church reform and parliamentary control of the army and over royal appointments. 

Such arguments split the parliamentary party and as a result, many moderates went over to 

Charles. In January 1642, Charles made the bold step of attempting to arrest John Pym and four 

other opposition leaders. By this time, civil war was inevitable. 

Charles raised his standard at Nottingham on August 22, 1642. At first, Parliamentary forces 

were routed until 1644, at Marston Moor, where the Kings forces were checked. In 1645, the 

"New Model Army" defeated the forces of Charles at Naseby and Langport. The New Model 

Army was based on a soldier’s ability rather than on his position within society. Merit not birth 

or wealth became the only criteria for membership -- social class meant nothing. Although the 

idea of the New Model Army was first suggested by Sir William Waller in 1644, Cromwell's 

speech in the House of Commons led to the Self-Denying Ordinance, which canceled the 

military high command. The New Model Army Ordinance was 

passed in February 1645. 

The inspiring force of the New Model Army was OLIVER 

CROMWELL (1599-1658). Cromwell was a solid member of the 

gentry and lived the life of a country gentleman. He spent a year at 

Cambridge where he studied mathematics and law. He was 

brought up a Puritan and experienced his spiritual conversion at 

the age of twenty-eight. He belonged by birth to the English ruling 

class and came from a family that did not really have a great 

amount of wealth but certainly wielded much power. In actual fact, 

he was from a Reformation family and his wealth was relatively 

new. His family intermarried with other such families when 

Cromwell sat in the Long Parliament of 1640 (at the time, twenty 

of his kinsmen sat as well). He married into a wealthy 

manufacturing family and his eldest daughter was married to 

General Henry Ireton (1611-1651), Cromwell's right hand man in 

the New Model Army. 

Cromwell's background helps to explain why he was opposed to the "leveling" movements 

within the Puritan Revolution itself. He worked to support authority and property and believed 

that class distinctions were the cornerstone of society. But what did Cromwell object to in 

Charles I? On the one hand, Cromwell abhorred the arbitrary taxation of subjects which meant 

that property was not safe. On the other hand, and perhaps of greater importance, as a confirmed 

Independent, Cromwell believed in religious freedom and toleration. Contemporaries and later 

critics saw Cromwell as a hypocrite. However, he sincerely believed that God had chosen him to 



lead His people and he attributed his military victories to God rather than to his own strategy and 

tactic.  

On January 1, 1649, Charles I was charged as a "tyrant, traitor and murderer; and a public and 

implacable enemy to the Commonwealth of England." Of the 135 judges who were supposed to 

hear evidence, only half that number showed up. The only people Cromwell allowed into 

Parliament were those who supported the trial -- this was the Rump Parliament. Cromwell at first 

opposed bringing the king to justice but then took a leading role at his trial. Charles, of course, 

never accepted the judgment that he had broken the social contract with his people -- "Princes 

are not bound to give an account of their actions but to God alone." Charles charged that his 

accusers had been unjust and tyrannical. No one was really safe, not even the king. A charge of 

guilt was reached on January 20. Seven days later, Charles I was sentenced: 

For all which treasons and crimes this Court doth adjudge that he, the said Charles Stuart, as a 

tyrant, traitor, murderer, and public enemy to the good people of this nation, shall be put to 

death by the severing of his head from his body. 

On the 29th, the death warrant was issued and was signed by John Bradshaw, Thomas Grey and 

Oliver Cromwell. On the following morning, Charles I was executed in front of Banquet Hall, 

Whitehall. 

With the death of Charles, the monarchy was also abolished and a republic declared. The Long 

Parliament was dissolved and in 1653, Cromwell adopted the Instrument of Government and 

became "Lord Protector of the Commonwealth." Upon Cromwell's death in 1658, his son 

Richard took control, but he lacked the force and the will of his father. By 1660, nearly everyone 

in England and had enough of the Puritan experiment in government. Charles II (1630-1685, 

r.1660-1685) returned from the Spanish Netherlands without bloodshed. Thus ended the Civil 

War and began the era of the Restoration. 

The significance of the Puritan Revolt stretches outside the years 1640 to 1660. The Puritan 

attempts to establish a Holy Commonwealth in the New World in 1620 was one response. The 

English Civil War at home was another. The effect of the Puritan Revolt in America is clear. But 

the effect on the continent was small since the Puritans did not universalize their message. 

Nevertheless, the Puritan Revolution was a bold movement in European history. The major 

weapon was the New Model Army, the first mass, democratic army. To fight Charles I, 

Parliament needed its own army and so the New Model Army marked a break in tradition linking 

the English crown with the army. 

The New Model Army was motivated by a new spirit -- these were men who fought not for 

money but for service and belief: "We were not a mercenary Army, hired to serve any Arbitrary 

power of a state, but called forth and conjured by the several Declarations of Parliament, to the 

defense of our own land and the people's just rights and liberties." However, the New Model 

Army was divided on the question of what form of government England should have. On one 

side, stood Cromwell, Ireton and the officers, and on the other, the common soldiers. In August 

1647, Ireton drew up the "Heads of Proposals," a document that retained a government by kings 

and the two Houses of Parliament. The militia would be controlled by the Lower House. The 



soldiers responded with "The Agreement of the People," which specified manhood suffrage, 

equal electoral divisions, biennial Parliaments, and freedom of religion and equality before the 

law. 

The Putney Debates which followed have a modern feel to them since what we are witnessing is 

democracy in the making. Colonel Rainborough, who represented the commoners, argued that 

every man who contracts with a civil government ought to have a voice in that government. 

Ireton argued that giving men without private property a political voice would endanger liberty 

and property. For Cromwell, the government should be for the people but not by the people. A 

compromise was reached in 1649 when an Act was passed establishing the English Republic 

which would be governed as a Commonwealth. However, England was not a free state, nor was 

the House of Commons voted by the people. From 1649 to 1653, the Rump Parliament ruled and 

from 1653 to 1658, Cromwell ruled as Lord Protector. Cromwell's rule was based on force not 

the will of the people. As such, it was a dictatorship which eventually was opposed by the 

majority of the nation. 

It has been suggested that the Puritan Revolution was not primarily a social revolution. However, 

there were faint hints of ideologies in the making during the events of 1640 to 1660. These 

ideologies are associated with the Levellers who eventually drafted "The Agreement of the 

People." There were two kinds of Levellers -- on the one hand, there was that group represented 

by John Lilburne (1615-1657), Richard Overton and William Walwyn. Opposite them stood the 

Diggers. The starting point for both groups was religious in that an inner spiritual war would 

then lead to outward expression. In the words of William Haller (1955): 

Spiritual warfare in this version of the story became directed against the evil in human 

institutions rather than in the heart of the center himself. The and sought was not personal 

conversion of the general good. The struggle of Christ's regained one's became a struggle for the 

redemption of the state. The holy community, the New Jerusalem, came to be conceived rather as 

a growing community of free citizens than a withdrawn the visible congregation of the elect. 

In other words, what I think we are witnessing is the tendency to move from religion to politics 

while still using the language of religion. It was this secular, worldly Jerusalem for which the 

Levellers pressed their agitation. Their demands were purely political in that they opposed both 

Royal and parliamentary government. They wanted direct rule by the people and finally, they 

believed that Cromwell had substituted one form of tyranny for another. 

The Levellers and Diggers and other groups such as the Fifth Monarchy Men were peripheral 

concerns and none of them were really decisive during the Civil War. There ideals were actually 

more important in the early nineteenth century since they animated socialist doctrine concerning 

private property. But they did express the democratic aspirations of Puritanism and kept alive the 

idea of religious toleration. 

One of the major accomplishments of the English Civil War occurred in the area of religion but 

with political consequences. But actually, this accomplishment was the idea of a free Church, 

which was the result of work by the Independents, who were against the Presbyterians and their 

belief in a solemn union between Church and State. The idea of a free church involved the belief 



in religious toleration. This the Presbyterians denied. Under Cromwell there was limited 

toleration with the exception of Anglicanism and Roman Catholicism. However, it was really 

only partial tolerance and lapsed in 1660 only to be revived in 1689 with the First Toleration Act 

by which nonconformists were allowed to exist and worshipped publicly. But members of free 

churches did not win the rights of full citizenship until 1828, when the Test (1673) and 

Corporation (1661) Acts were repealed. 

The free church was unlike the State Church in at least one important respect -- it was entirely 

voluntary and represented the free association of individuals. These voluntary societies expanded 

to escape the pressure of the State. For example, during the English colonization of the New 

World, the Massachusetts and Virginia colonies were formed by private companies as well as by 

adventurers like Sir Walter Raleigh (1552-1618). The idea of freely associated groups served 

also as a model for future political organization, eventually leading to the formation of political 

associations during the last half of the 18th century. 

Despite the incompetence of the Puritan Revolt, the Revolt was rejected by almost all English 

people in 1660. After forty years of parliamentary and military strife, Charles II returned to 

England. He was not a popular king. He was absorbed into the opulent life at court, had 

numerous mistresses and was probably a Roman Catholic. This all begs an important question: 

why did the English people accept the Restoration of a Stuart King? Why did England revert to a 

state of affairs that existed before 1640? The answer to these questions lies in the combined 

constitutional and religious nature of the 1640 revolt. At this time, the majority of Englishmen 

opposed the king's arbitrary rule over Parliament. The people were united in their desire and 

insistence on their political liberties and it was on this basis that the Puritan Revolt began. 

However, events led to the seizure of power by Cromwell's New Model Army, which placed 

religious liberty above political freedom. For Cromwell and his followers, the liberty of the 

people of God, that is, the chosen or elect, were more important than the civil liberties of the 

nation. In other words, this limitation on the potential sovereignty of the people in the interests of 

a minority was not acceptable to those forces who opposed Charles. So, in 1660, Levellers and 

Presbyterians combined with the Royalists, attempted to secure  the peaceful restoration of 

Charles II. However, as a reaction to Puritan tyranny under Cromwell, the English restored too 

much autocratic power to the king. The result was that political and religious liberties had to be 

rescued by the Glorious Revolution of 1688. 
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Irish Confederate Wars: Oliver Cromwell's Conquest of Ireland 

The Irish rebellion Oliver Cromwell suppressed in 1649 was the later stage of an uprising that 

had been going on since 1641. On October 23, 1641, 40 years after the great rebellion of Hugh 

O'Neill, earl of Tyrone, the Irish rose in revolt, first in Ulster, then later in the rest of Ireland. 

About 3,000 English and Scottish settlers were killed in the initial uprising. The numbers were 

inflated by Parliament to hundreds of thousands as a propaganda ploy to prevent King Charles I 

from making peace and using the Irish against Parliament during the Civil War. 

The English forces initially were commanded by James Butler, Duke of Ormonde and lord 

lieutenant of Ireland. In 1645, however, with Parliament in control of England, Ormonde took 

control of the rebellion and led the Confederacy, an alliance of all Royalists in Ireland. Others, 

such as Murrough O'Brien, Baron of Inchiquin, an Irish Protestant stationed in Munster opposed 

the Confederacy and laid waste to Munster, earning him the name Murrough of the Burnings and 

the hatred of his countrymen. Owen Roe O'Neill, nephew of Tyrone and a veteran of the Spanish 

army, kept his Ulster forces separate from Ormonde's, representing a purely Irish Catholic 

element. 

The years 1647 to 1649 were pivotal for the rebellion. First, in 1647 Inchiquin switched sides for 

no apparent reason and joined Ormonde. Second, Colonel Michael Jones landed with 2,000 

troops, expelled Ormonde from Dublin and defeated him at Rathmines in August 1649. That 

broke Ormonde's power. All that was left to do was capture the strongholds still in Confederate 

or Irish hands. Oliver Cromwell set out for Ireland to do just that. 

Cromwell faced a bitterly divided Ireland. Native Irish, Old English (the descendants of the 

original English colonists), New English and Scottish, the more recent settlers, all distrusted one 

another almost as much as they did Cromwell, sometimes more so. 

Cromwell's greatest obstacles were not Irish or Confederate troops but the nature of Ireland 

itself, where conditions were terrible and the climate is even wetter than in England. Plague and 

influenza proved more devastating to Cromwell's men than Irish arms. 

http://www.historynet.com/irish-confederate-wars-oliver-cromwells-conquest-of-ireland.htm


Cromwell set sail for Ireland on August 13, 1649. He arrived in Dublin on the 15th and was 

greeted by the roar of cannons from the walls and a great, enthusiastic crowd. Cromwell was 

received so favorably because Dublin was the second city of the English empire and Colonel 

Jones had expelled all Catholics from the city. 

Ormonde left Sir Arthur Aston, an English Catholic, at Drogheda with 2,200 infantry and 20 

cavalry to delay Cromwell from marauding farther north. Aston was well aware of Cromwell's 

superior numbers–8,000 infantry and 4,000 cavalry–but he was confident that Drogheda's 

superior position would enable him to survive the Cromwellian onslaught even if he could not 

hope to take the lord lieutenant in the field–or, as he put it, 'He who could take Drogheda could 

take Hell. He also expected war's partners, disease and famine, to weaken the Parliamentary 

army. 

The geography of Drogheda was crucial to the siege. The town was totally contained within a 

formidable wall one and a half miles long, 20 feet high, and 6 feet wide at the base, narrowing to 

2 feet on top. The main town lay north of the River Boyne. To the south, still within the 

impressive fortifications, was an additional urban area situated on a hill that had to be tackled 

first by any army coming from the south. In the extreme southeast corner, virtually embedded in 

the city wall, stood St. Mary's Church. From its lofty steeple the defenders not only had a fine 

view of the city but were in a good position to fire upon attackers. 

Flanking the church on the town side was a steep ravine called the Dale, then the heavily guarded 

Duleek Gate, the entrance to this southern outpost, and behind that an imposing artificial mound 

called the Mill Mount. 

On September 10, Cromwell issued his first official summons to Sir Arthur Aston: 

Having brought the army belonging to the Parliament of England before this place, to reduce it to 

obedience, to the end the effusion of blood may be prevented, I thought it fit to summon you to 

deliver the same into my hands to their use. If this be refused you will have no cause to blame 

me. 

Aston refused to surrender, and Cromwell's cannons opened fire. The walls of the city began to 

crumble. Aston quickly realized that he was in danger. The Parliamentary fleet blockaded the 

harbor. Ormonde could send no more reinforcements, his arms and provisions were running 

short. Worst of all, like all of Ireland, Drogheda was not united. Some of those inside the walls 

preferred the English Parliamentary force. 

Knowing that there could be no quarter if he refused to surrender, Aston decided to fight on, 

writing Ormonde that his soldiers, at least, were unanimous in their resolution to perish rather 

than to deliver up the place. 

The defenders fought bravely, at first turning back the attackers, but eventually the 

Parliamentarians crashed through the walls and seized St. Mary's Church. Aston and some 

defenders fled to Mill Mount. Possessed by bloodlust, the Parliamentarians rushed up the hill, 

and all defenders, including Aston, were killed by order of Cromwell. The Parliamentarians 



swept through the streets with orders to kill anyone in arms. Against orders, civilians also were 

killed in the rush. Priests and friars were treated as combatants by Cromwell's Puritans and 

executed. Even more horrible was the fate of the defenders of St. Peter's Church in the northern 

part of the town; the church was burned down around them. By nightfall, only small pockets of 

resistance on the walls remained. When they managed to kill some Parliamentarians, Cromwell 

ordered the captured officers to be knocked on the head and every 10th soldier executed. Nearly 

4,000 Confederates died at Drogheda. 

Drogheda's being divided by the river caused some confusion and may have led to the massacre. 

When forces on one side of the river surrendered, it is alleged that Cromwell, still meeting 

resistance on the other side, ordered the annihilation of the entire population. I do not think that 

thirty of the whole number escaped with their lives, Cromwell later wrote. The survivors were 

sent to the sugar plantations at Barbados. 

After the massacre, Cromwell sought to explain his actions in a letter to William Lenthall, 

speaker of the Parliament: 

…I am persuaded that this is a righteous judgement of God upon these barbarous wretches, who 

have imbued their hands in so much innocent blood, and it will tend to prevent the effusion of 

blood for the future, which are satisfactory grounds to such actions, which otherwise cannot but 

work remourse and regret…. 

Arthur Wellesley, Duke of Wellington, later said in Cromwell's defense: The practice of refusing 

quarter to a garrison which stands an assault is not a useless effusion of blood. 

Ormonde tried to make excuses for not aiding Drogheda. He said that many of his officers and 

troops were on the verge of mutiny or were showing a lack of courage, so it was not wise to get 

close to the enemy. Ormonde later wrote to King Charles II: It is not to be imagined the terror 

these successes and the power of the rebels have struck into the people. They are so stupefied, 

that it is with great difficulty I can persuade them to act anything like men toward their own. 

When Owen Roe O'Neill heard of the massacre, he swore an oath that he would retake the town 

even if he had to storm Hell. 

Cromwell set out for the south a fortnight after Drogheda. Winter was fast approaching and no 

time could be lost if the southern part of the island was to be subdued. He had to follow up 

before the scattered Irish forces recovered from the initial panic and joined in a stronger union. 

Cromwell and his army encamped at the walls of Wexford on October 1, 1649. It was most 

important to capture that town, for it was through Wexford that the Confederates received their 

arms and kept in touch with supporters in foreign countries. He hoped the capture would be easy. 

Ormonde also realized the importance of the place and sent 1,000 infantry and 300 cavalry to 

reinforce the garrison. The townspeople, however, did not trust Ormonde. They remembered that 

he had surrendered Dublin a few years earlier; they knew he had recently made common cause 

with Inchiquin; they remembered how he had massacred his own people earlier in the revolt. 



Their distrust was so strong that they initially refused entry to Ormonde's forces and did so only 

after the Parliamentary fleet arrived. 

Cromwell himself admitted that Wexford was pleasantly seated and strong. It had a rampart of 

earth 15 feet thick within the walls to improve its chances of withstanding a siege. It was 

garrisoned by more than 2,000 men. In the fort and elsewhere were nearly 100 cannons. In the 

harbor were three ships, one with 34 guns and two with 20. Since it was the middle of October, 

winter would soon be setting in, and sickness would soon take its toll on troops camped in the 

open. Ormonde was camped 20 miles away at Ross, waiting for a favorable moment to strike. 

The Confederates faced a disadvantage that negated the town's impressive fortifications, 

however: there was a traitor in their midst, Captain James Stafford. Had Stafford's treason not 

occurred, Wexford would no doubt have been a tougher nut to crack. On October 11, Stafford 

gave Cromwell entrance to the town. The scenes that followed mirrored those at Drogheda. 

Many Franciscans and other priests were killed. Three hundred women were massacred while 

standing at the cross in the public square. They had hoped that being near the cross would soften 

the hearts of the Christian soldiers. Instead it identified them as Catholics, and they were put to 

death. The churches were then destroyed. The total number of dead at Wexford was about 2,000. 

After Wexford, Parliament sent Cromwell reinforcements and an enormous sum of money to buy 

off his English enemies in Ireland. Cromwell then marched on Ross. Two days after the 

summons, the town surrendered without a fight, although Ormonde had sent 2,500 extra men 

into the town. The townspeople no doubt were frightened by the events at Drogheda and 

Wexford. Unable to prevent them from crossing the Barrow River, Cromwell granted terms: the 

inhabitants were protected from looting and violence, and the garrison was allowed to march 

away under arms. He turned down a request for freedom of worship, however. 

About 500 men from the Ross garrison, mostly Inchiquin's men, defected to Cromwell. The 

reinforcements were welcome, because the expedition was beginning to take its toll on him and 

his men. At Ross, Cromwell himself suffered from a mild form of malaria. The defection of the 

troops was a blow to Ormonde. The ranks of the Confederacy were discouraged and disaffected. 

Ormonde wrote to Charles II that only his presence could hearten his discouraged subjects. 

In early November, the Irish cause suffered an even worse blow. O'Neill died of a mysterious 

illness. Some say the only Irish commander who could have taken on Cromwell head to head had 

been poisoned. Before he died, O'Neill signed a treaty with Ormonde and sent some of his troops 

south, but after this severe setback Ormonde had to rely on withdrawal and evasion tactics. 

After Ross, Cromwell built a bridge across the Barrow, advanced into Tipperary and captured 

Ormonde's castle. He then joined his son-in-law, General Henry Ireton, at Duncannon. After 

some deliberation, most of the army was withdrawn from Ross and placed at a less fortified post 

to form a blockade around Duncannon to prevent supplies coming in from Waterford. That 

proved unnecessary, because Waterford refused to part with any of its own scanty provisions. 

The commander of the fort, Thomas Roche, informed Ormonde that there was no way he could 

hold the fort against Cromwell and that he would have to obey the summons. Ormonde promptly 



sent Colonel Edward Wogan, a defector from Ireton's ranks, along with 120 cavalry, to replace 

Roche. They arrived just in time to save the fort. They sent a defiant answer to Cromwell, and he 

abandoned the siege rather than pursue it in the winter. 

Although Duncannon had a reprieve, the Confederates lost a more important place; the garrison 

at Cork revolted in favor of the Parliamentarians about the same time Cromwell was at Ross. The 

seeds of the revolt were sown before Cromwell's coming as Protestants sought to break the 

dominance of Catholics, especially the Confederates. 

Cromwell sent agents to widen the differences. One of them was Roger Boyle, Lord Broghill, a 

former royalist who joined Cromwell out of financial need. Another Cromwell agent was 

Colonel Richard Townsend, who pretended to be angered at the execution of the king but who 

was trying to corrupt the Munster forces. Their activities quickly bore fruit. The Munster 

Protestants had nothing to hope for and everything to fear from the Confederates. Cromwell 

remarked that if there had been a man like Boyle in every province, it would have been 

impossible for the Irish to raise a rebellion. 

The result was that Broghill raised 1,500 infantry and a troop of cavalry from his family estates. 

Townsend led the English troops and citizens of Cork in driving out the Irish and declared the 

city for Parliament. The rising saved Townsend from being executed for hatching a plot to 

capture Inchiquin. 

The revolt was a greater disaster for Ormonde than the mere loss of Cork. The Irish complained 

that Ormonde showed favoritism to the English, and he was thus compelled to restore Roche at 

Duncannon. The rest of Inchiquin's English troops deserted, making the campaign a tribal war 

between Celts and English. Inchiquin was even accused of being a traitor. The accusation was 

false, but the damage was done, and he lost much of his already scant credibility. 

With the capture of Drogheda and Wexford, the major strongholds on the east coast, and the 

possession of Cork, the first stage of Cromwell's Irish campaign was over. His task was clear: 

reduce the garrisons that still held out in Munster and bring that province under Parliament. The 

rising in Cork made that task simpler by widening the gap between the Irish and the Old English. 

Cromwell spent as much time on diplomatic maneuvering as he did on field operations. 

As matters stood in mid-November 1649, the Parliament held the east coast from Belfast down to 

Wexford, plus Cork in the west. Only a few towns in the north remained in Irish hands. 

Cromwell was still ill, so he sent Jones and Ireton to the county of Kilkenny to secure the 

garrisons there, cut Ormonde off from Waterford and draw him into an open engagement. 

The plan was not successful. The Confederates first retired to Thomastown, then to the fortified 

city of Kilkenny. Ireton sent Colonel Daniel Abbott to take the town, but Abbott found that the 

River Nore was flooded and the bridge at Thomastown was destroyed. Ireton and Jones had to be 

content with sending Colonel John Reynolds to take Carriek and returning to Ross with the main 

army. Weather had joined disease and famine in the fight against Cromwell. 



Carrick soon fell, and Cromwell, now recovered from his illness, led his army across the River 

Suir to Waterford 

Ormonde lay with 10,000 men on the Kilkenny side of the Suir opposite Waterford and the 

Parliamentarians. He sent Inchiquin to try to recapture Carrick, but he failed. Cromwell had 

7,000 at the beginning of the siege, but wet weather and plague reduced the number to 3,000. At 

that point, Ormonde could have stopped him. Again, Ormonde's army did not come into play, 

because of the same disunity that plagued the Irish at Drogheda and Wexford. His army was seen 

by most Irish as an alien force, just as offensive as Cromwell's. Cromwell sought to exploit this 

feeling in his summons to Waterford on November 21, 1649. His warning was similar to those 

given to Drogheda and Wexford, but the result was different. Hunger and disease had taken such 

a toll on Cromwell's force that eventually he was compelled to retreat. 

Cromwell came out of winter quarters at the end of January 1650 and began the conquest of 

southern Ireland. He offered terms of surrender at the city of Fethard on February 2. Officers, 

soldiers and priests would be allowed to march away, and the townspeople would be protected 

from looting. The town of Cashel surrendered without a fight, and Cromwell turned his army on 

Callan, a city defended by a strong wall and three castles. He attacked with cannons, took two of 

the castles, put their defenders to the sword and accepted the surrender of the third. 

Next Cromwell turned to Cahir, commanded by Ormonde's half-brother, Captain George 

Mathews. When Mathews refused the first demand to surrender, the Parliamentarians tried to 

scale the walls. A force of Ulstermen repulsed the attack, but Cromwell brought up his cannons. 

Mathews realized he could not hold out and surrendered under terms Cromwell agreed to–that 

the officers, soldiers and clergymen be allowed to march out. 

Cromwell pushed on, taking the towns of Kiltenan, Dundrum, Ballynakill and Kildare. He and 

other Parliamentarians next converged on Kilkenny, headquarters of the Confederacy. He 

summoned Kilkenny on March 22, 1650: 

My coming hither is to endeavour, if God so please to bless me, the reduction of the city of 

Kilkenny to their obedience to the state of England, from which, by an unheard of massacre of 

the innocent English, you have endeavored to rend yourselves. 

Sir Walter Butler, governor of Kilkenny and a cousin of Ormonde, responded that he would 

maintain the town for the king. The city was not in good shape, however. Hundreds of the 

garrison died of plague, and reinforcements deserted. Nearby Cantwell Castle surrendered to 

Cromwell. Ormonde and the Supreme Council had long since fled. 

Nevertheless, Cromwell found it not so easy to take the town. The city was divided by the River 

Nore into two parts, Kilkenny proper and Irishtown. A plot to betray the city was discovered, and 

a Captain Tickell was executed. Butler refused to surrender, and an attack beginning on the 24th 

at Irishtown was first repulsed, but ultimately succeeded. Butler again refused to surrender, and 

and the Parliamentary attack continued on the 25th. Hours of bombardment caused a breach in 

the wall of the town proper. Two attacks by the Parliamentarians were repulsed, and a third order 

to attack was not obeyed, but Butler soon decided that he'd done all he could do and surrendered. 



Upon payment of 2,000 pounds sterling, the citizens of Kilkenny were protected from looting, 

and the officers and soldiers were allowed to march out disarmed for two miles. The clergymen 

also were allowed to march out. 

For some weeks after Kilkenny, Cromwell did not take an active role in operations; instead he 

directed them, first from Carrick, then from Fethard. He realized that Ormonde was at the end of 

his resources. On the east coast, only Waterford was not in English hands, and on the west coast 

the plague-devastated city of Galway. Limerick refused to admit any forces not dominated by the 

Catholic clergy. Furthermore, the bishop of Derry was making arrangements with foreign princes 

to transport several thousand men out of Ireland. 

On the combat side, Inchiquin tried to invade Limerick, but was routed by Broghill. Broghill 

then joined Cromwell at Clonmel after beating back an invasion of County Cork by David 

Roche. 

By the end of March 1650, there was little to do except to take Clonmel, Waterford and Limerick 

and reduce the scattered Irish remnants, since the last major Confederate commander besides 

Ormonde, Inchiquin, was negotiating with Cromwell. 

Cromwell's next objective, Clonmel, was commanded by General Hugh Duffy O'Neill, Black 

Hugh, who, like his uncle, Owen Roe O'Neill, had previously served in the Spanish army. At his 

command were 12,000 troops, mostly Ulstermen and all but 50 of whom were infantry. Ormonde 

promised to send aid but did not. It was in Black Hugh that Cromwell met his greatest adversary 

in Ireland. 

Cromwell arrived at Clonmel on April 27, a month after Kilkenny. There is no evidence that he 

summoned the city to surrender. Supplies were running low when he arrived and, as in other 

places, there was treason to aid Cromwell's effort. A Major Fennell accepted 500 pounds sterling 

from Cromwell and opened the gates to 500 Parliamentarians. But Black Hugh had some of his 

uncle's savvy. He discovered the plot and arrested Fennell, who confessed on promise of a 

pardon. The 500 Parliamentarians were slaughtered by the Ulstermen. 

This was not the beginning Cromwell desired. On April 30, he brought up the guns and began 

the bombardment. On May 9, the Parliamentarians poured through a breach–and right into a trap. 

O'Neill had made breastworks, with a masked battery, 80 yards from the breach. The Irish fired 

chain shot from their cannons, and the troops maintained a continuous fire from the breastworks. 

Stone and timber also were hurled at the attackers. More Parliamentarians came in, only to be 

killed. Finally, the Parliamentarians withdrew with a loss of 2,500 men. Cromwell lost more at 

Clonmel than he had in all the other battles in Ireland put together. Some speculate that 

Cromwell would have lost even more men if the promised reinforcements had arrived. 

In the end, the Parliamentarians took Clonmel not by force of arms but the lack of supplies and 

the ineptitude of Ormonde. The fact that Hugh O'Neill and his men managed to sneak out of 

town during the night before Clonmel fell also doesn't say much for Cromwell's vigilance. 



Less than a month later Cromwell returned to England, which was facing a threat of invasion 

from Scotland, which had declared for the exiled Stuart King Charles II. He left Ireton in 

command. The war in Ireland continued on Ormonde's forlorn hope that Charles II would come 

in from Scotland, but, for the most part, the Irish effort had degenerated into bands of guerrillas 

known as Tories. Two months after Clonmel, Bishop Hebere Mac Mahon led an Ulsterman army 

against Sir Charles Coote against the advice of Henry O'Neill, Owen Roe's son. The bishop was 

captured, hanged and quartered on the order of Coote and Ireton. The bishop had appealed to 

Owen Roe O'Neill to spare Coote at the siege of Derry several years earlier. 

Ireton captured Waterford on June 21 and tried but failed to take Limerick. Coote narrowly 

defeated the remnants of Owen Roe O'Neill's army at Scariffhollis. At the end of 1650, Ormonde 

left Ireland and was replaced by the Earl of Clanridarde, who was just as despised as Ormonde 

and could not unite the factions. Ireton again tried to take Limerick in June 1651, and after a 

siege of five months, the city, under the command of Black Hugh O'Neill, yielded. Ireton died of 

the plague in November, but Edmund Ludlow and Charles Fleetwood completed the subjugation. 

Both of them later became lord lieutenants of Ireland. Galway, the last city to resist, surrendered 

in May 1652. The war that had begun in 1641 was over, and more than 616,000 people died in 

the 12 years of the war. 

Many today trace the current problems in Northern Ireland back to Cromwell. The British troops 

in Northern Ireland are referred to as Cromwell's Boys, and there is hardly a ruined building in 

Ireland whose destruction is not blamed on Cromwell. 

This article was written by Basil P. Briguglio, Jr. and originally published in the October 1999 

issue of Military History. 
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The Execution of Charles I, 1649 

 

King Charles I was his own worst enemy. Self-righteous, arrogant, and unscrupulous; he had a penchant for making bad 

decisions. His troubles began the moment he ascended the throne in 1625 upon the death of his father James I. Charles 

simultaneously alienated both his subjects and his Parliament, prompting a series of events that ultimately lead to civil war, his own 

death and the abolition of the English monarchy.  

Charles' problems revolved around religion and a lack of money. His marriage to 

the Roman-Catholic French princess Henrietta Maria in 1625 did not please his 

Protestant subjects and led to suspicions of his motives. In 1637 he totally 

misgauged the sentiments of his Scottish subjects when he attempted to impose 

an Anglican form of worship on the predominantly Presbyterian population. Riots 

escalated to general unrest; forcing Charles to recall Parliament in 1640 in order 

to acquire the funds necessary to quell the Scottish uprising. This so-called 

"Short Parliament" refused Charles' financial demands and disbanded after only 

one month.  

The continuing civil unrest in the north forced Charles to again convene 

Parliament in December 1640. The following year the Irish revolted against 

English rule while the determination of King and Parliament to assert their 

authority over the other led to open conflict between the two in 1642.  

The tide of the Civil War ebbed and flowed for the next six years, culminating in 

the defeat at the Battle of Preston of Charles' army in August 1648 by 

Parliamentary forces under the command of Oliver Cromwell. The King was charged with high treason against the realm of England. 

At his trial, Charles refuted the legitimacy of the court and refused to enter a plea. Not withstanding the absence of a plea, the 

court rendered a verdict of guilty and a sentence of death declaring:  

"That the king, for the crimes contained in the charge, should be carried back to the place from whence 

he came, and thence to the place of execution, where his head should be severed from his body."  

Three days later, the king was led to the scaffold erected at Whitehall, London.  

" I go to where no disturbance can be"  

January 30, 1649 was a bitterly cold day. Charles went to his execution wearing two heavy shirts so that he might not shiver in the 

cold and appear to be afraid. The following account of the event comes from an anonymous observer and begins as the doomed 

King addresses the crowd from the scaffold:  

 

Charles I and family  
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"[As for the people,] truly I desire their liberty and freedom as much as anybody whomsoever; but I must tell you that their liberty 

and freedom consist in having of government, those laws by which their life and their goods may be most their own. It is not for 

having share in government, sirs; that is nothing pertaining to them; a subject and a sovereign are clear different things. And 

therefore until they do that, I mean that you do put the people in that liberty, as I say, certainly they will never enjoy themselves. 

Sirs, it was for this that now I am come here. If I would have given way to an arbitrary way, for to have all laws changed according 

to the power of the sword, I needed not to have come here; and therefore I tell you (and I pray God it be not laid to your charge) 

that I am the martyr of the people. . .  

And to the executioner he said, 'I shall say but very short prayers, and when I thrust out my hands - '  

Then he called to the bishop for his cap, and having put it on, asked the executioner, 'Does my hair trouble you?' who desired him 

to put it all under his cap; which, as he was doing by the help of the bishop and the executioner, he turned to the bishop, and said, 

'I have a good cause, and a gracious God on my side.'  

The bishop said, 'There is but one stage more, which, though turbulent and troublesome, yet is a very short one. You may consider 

it will soon carry you a very great way; it will carry you from earth to heaven; and there you shall find to your great joy the prize 

you hasten to, a crown of glory.'  

The king adjoins, 'I go from a corruptible to an incorruptible crown; where no disturbance can be, no disturbance in the world.'  

The bishop: 'You are exchanged from a temporal to an 

eternal crown, - a good exchange.'  

Then the king asked the executioner, 'Is my hair well?' And 

taking off his cloak and George [the jeweled pendant of the 

Order of the Garter, bearing the figure of St. George], he 

delivered his George to the bishop. . .  

Then putting off his doublet and being in his waistcoat, he 

put on his cloak again, and looking upon the block, said to 

the executioner, 'You must set it fast.'  

The executioner: 'It is fast, sir.'  

King: 'It might have been a little higher.'  

Executioner: 'It can be no higher, sir.'  

King: 'When I put out my hands this way, then - '  

Then having said a few words to himself, as he stood, with hands and eyes lift up, immediately stooping down he laid his neck upon 

the block; and the executioner, again putting his hair under his cap, his Majesty, thinking he had been going to strike, bade him, 

'Stay for the sign.'  

Executioner: 'Yes, I will, and it please your Majesty.'  

After a very short pause, his Majesty stretching forth his hands, the, executioner at one blow severed his head from his body; 

which, being held up and showed to the people, was with his body put into a coffin covered with black velvet and carried into his 

lodging.  

His blood was taken up by divers persons for different ends: by some as trophies of their villainy; by others as relics of a martyr; 

and in some hath had the same effect, by the blessing of God, which was often found in his sacred touch when living."  

References:  

   The anonymous account of Charles' death appears in Robinson, James Harvey, Readings in European History (1906); Schama, 

Simon, A History of Britain vol. II (2001); Wedgwood, C. V, A Coffin for King Charles; the Trial and Execution of Charles I (1964).  

 

The execution of Charles I  



How To Cite This Article:  

"The Execution of Charles I, 1649," EyeWitness to History, www.eyewitnesstohistory.com (2003).  

 

 
 

return to index 



Digging Deeper Links for 

THE INTERSECTION OF CHURCH AND STATE 

The Florida Massacre (French Huguenots in 1565) 

http://www.eyewitnesstohistory.com/spanishmassacre.htm 

 

The Spanish Massacre 

 

the French in Florida, 1565 

 
 

One day in April 1517, a young lecturer in biblical studies named Martin Luther visited a 

small German market town and was outraged by what he saw. In the town's central square, 

a representative of the Pope had set up a stand and was selling absolutions from sin to a 

long line of eager customers. These formal documents, called Indulgences, pardoned the 

bearer and his relatives - alive or dead - from any punishment for past or future sins. "As 

soon as the coin in the coffer rings, the soul from purgatory springs," cried the papal 

representative. It was a lucrative business.  

Angered, Martin Luther composed a list of 95 reasons why the practice of Indulgences defied 

the doctrine of the Catholic Church and sent his list in a letter of protest to his archbishop. 

His complaint struck a chord of discontent within the Church and soon other protestors - 

Protestants - rallied to support Martin Luther's cause. The Protestant Reformation was 

underway and with it began decades of religious conflict and bloodshed.  

In 1565, the race for territory in the New World combined with the religious wars of the 

Reformation to spark a massacre on the shores of Florida.  

"...They were all Lutherans, and ordered to be put to death..."  

By the 1560s, the French Protestants - Huguenots - were looking to the New World to establish a Protestant state in which they 

could practice their religion. They sent an expedition to the St. Johns River area of modern-day Florida and began a colony near 

what is now the city of St. Augustine. It was not long before news of this French intrusion reached the Spanish court in Madrid. To 

Phillip II of Spain the French were not only trespassing on land assigned by the Holy Church to the Spanish Crown, but they were 

also heretics violating the faith he was sworn to uphold. His immediate reaction was to dispatch one of his most brutal 

commanders, Pedro Menendez, at the head of a fleet of eleven ships and 1000 troops to uproot the French interlopers. 

Reduced to five ships, the Spanish fleet landed on the Florida coast on September 4, 1565. The French Protestants split their forces, 

leaving a small number at their fort while the rest took to the sea to attack the Spanish. Gale winds blew the French ships out to 

sea in disarray while Captain Menendez attacked the French fort massacring its inhabitants.  

One by one, the French ships wrecked along the Florida coast and a group of 200 survivors trekked northward along the Matanzas 

Inlet towards their fort.  

The account of what happened next comes from Father Francisco Lopez, the chaplain accompanying Menendez's expedition. We 

join his story as the Spanish are awakened in their camp by a group of local Indians - throughout his narrative, father Lopez refers 

to the French as "Lutherans":  
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"On Friday, the 28th September, and while the captain-general was asleep, resting after all the fatigues 

he had passed through, some Indians came to camp, and made us understand by signs, that on the 

coast toward the south there was a French vessel which had been wrecked. Immediately our general 

directed the admiral to arm a boat, take fifty men, and go down the river to the sea, to find out what 

was the matter."  

[After waiting a short period, the captain-general ordered that those remaining in camp - including our 

narrator - join him in traveling down river to the French ship.]  

"He said there should be in all twelve men to go in a boat, and two of them Indians, who would serve as 

guides. We set off immediately to descend the river to the sea, in search of the enemy; and, to get 

there, we had to march more than two leagues through plains covered with brush, often up to our knees 

in water, our brave general always leading the march. When we had reached the sea, we went about 

three leagues along the coast in search of our comrades. It was about ten o'clock at night when we met 

them, and there was a mutual rejoicing at having found each other.  

Not far off we saw the campfires of our enemies, and our general ordered two of our soldiers to go and reconnoiter them, 

concealing themselves in the bushes, and to observe well the ground where they were encamped, so as to know what could be 

done. About two o'clock the men returned, saying that the enemy was on the other side of the river, and that we could not get at 

them. Immediately the general ordered two soldiers and four sailors to return to where we had left our boats, and bring them down 

the river, so that we might pass over to where the enemy was. Then he marched his troops forward to the river, and we arrived 

before daylight. We concealed ourselves in a hollow between the sand-hills, with the Indians who were with us; and, when it came 

light, we saw a great many of the enemy go down the river to get shell-fish for food. Soon after we saw a flag hoisted, as a war-

signal.  

Our general, who was observing all that, enlightened by the Holy Spirit, said to us, 'I intend to change these [clothes] for those of a 

sailor, and take a Frenchman with me (one of those whom we had brought with us from Spain), and we will go and talk with these 

Frenchmen. Perhaps they are without supplies, and would be glad to surrender without fighting.' He had scarcely finished speaking 

before he put his plan into execution.  

   

As soon as he had called to them, one of them swam towards and spoke to him; told 

him of their having been shipwrecked, and the distress they were in; that they had 

not eaten bread for eight or ten days; and, what is more, stated that all, or at least 

the greater part of them, were Lutherans. Immediately the general sent him back to 

his countrymen, to say they must surrender, and give up their arms, or he would put 

them all to death. A French gentleman, who was a sergeant, brought back the reply 

that they would surrender on condition their lives should be spared.  

After having parleyed a long time, our brave captain-general answered 'that he 

would make no promises, that they must surrender unconditionally, and lay down 

their arms, because, if he spared their lives, he wanted them to be grateful for it, 

and, if they were put to death, that that there should be no cause for complaint.' 

Seeing that there was nothing else left for them to do, the sergeant returned to the 

camp; and soon after he brought all their arms and flags, and gave them up to the 

general, and surrendered unconditionally. Finding they were all Lutherans, the 

captain-general ordered them all put to death; but, as I was a priest, and had bowels 

of mercy, I begged him to grant me the favor of sparing those whom we might find 

to be Christians. He granted it; and I made investigations, and found ten or twelve of the men Roman Catholics, whom we brought 

back. All the others were executed, because they were Lutherans and enemies of our Holy Catholic faith. All this took place on 

Saturday (St. Michael's Day), September 29, 1565.  

I, Francisco Lopez de Mendoza Grajales, Chaplain of His Lordship, certify that the foregoing is a statement of what actually 

happened."  
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America's True History of Religious 
Tolerance  

The idea that the United States has always been a bastion of religious freedom is reassuring—and utterly at odds with the 

historical record . 

By Kenneth C. Davis  

Smithsonian magazine, October 2010 
 

 

Wading into the controversy surrounding an Islamic center planned for a site near New York City’s Ground Zero 

memorial this past August, President Obama declared: ―This is America. And our commitment to religious freedom 

must be unshakeable. The principle that people of all faiths are welcome in this country and that they will not be 

treated differently by their government is essential to who we are.‖ In doing so, he paid homage to a vision that 

politicians and preachers have extolled for more than two centuries—that America historically has been a place of 

religious tolerance. It was a sentiment George Washington voiced shortly after taking the oath of office just a few 

blocks from Ground Zero. 

But is it so? 

In the storybook version most of us learned in school, the Pilgrims came to America aboard the Mayflower in search 

of religious freedom in 1620. The Puritans soon followed, for the same reason. Ever since these religious dissidents 

arrived at their shining ―city upon a hill,‖ as their governor John Winthrop called it, millions from around the world 

have done the same, coming to an America where they found a welcome melting pot in which everyone was free to 

practice his or her own faith. 

The problem is that this tidy narrative is an American myth. The real story of religion in America’s past is an often 

awkward, frequently embarrassing and occasionally bloody tale that most civics books and high-school texts either 

paper over or shunt to the side. And much of the recent conversation about America’s ideal of religious freedom has 

paid lip service to this comforting tableau. 

http://www.smithsonianmag.com/history-archaeology/Americas-True-History-of-Religious-Tolerance.html?c=y&page=1
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From the earliest arrival of Europeans on America’s shores, religion has often been a cudgel, used to discriminate, 

suppress and even kill the foreign, the ―heretic‖ and the ―unbeliever‖—including the ―heathen‖ natives already here. 

Moreover, while it is true that the vast majority of early-generation Americans were Christian, the pitched battles 

between various Protestant sects and, more explosively, between Protestants and Catholics, present an unavoidable 

contradiction to the widely held notion that America is a ―Christian nation.‖ 

First, a little overlooked history: the initial encounter between Europeans in the future United States came with the 

establishment of a Huguenot (French Protestant) colony in 1564 at Fort Caroline (near modern Jacksonville, 

Florida). More than half a century before the Mayflower set sail, French pilgrims had come to America in search of 

religious freedom. 

The Spanish had other ideas. In 1565, they established a forward operating base at St. Augustine and proceeded to 

wipe out the Fort Caroline colony. The Spanish commander, Pedro Menéndez de Avilés, wrote to the Spanish King 

Philip II that he had ―hanged all those we had found in [Fort Caroline] because...they were scattering the odious 

Lutheran doctrine in these Provinces.‖ When hundreds of survivors of a shipwrecked French fleet washed up on the 

beaches of Florida, they were put to the sword, beside a river the Spanish called Matanzas (―slaughters‖). In other 

words, the first encounter between European Christians in America ended in a blood bath. 

The much-ballyhooed arrival of the Pilgrims and Puritans in New England in the early 1600s was indeed a response 

to persecution that these religious dissenters had experienced in England. But the Puritan fathers of the 

Massachusetts Bay Colony did not countenance tolerance of opposing religious views. Their ―city upon a hill‖ was a 

theocracy that brooked no dissent, religious or political. 

The most famous dissidents within the Puritan community, Roger Williams and Anne Hutchinson, were banished 

following disagreements over theology and policy. From Puritan Boston’s earliest days, Catholics (―Papists‖) were 

anathema and were banned from the colonies, along with other non-Puritans. Four Quakers were hanged in Boston 

between 1659 and 1661 for persistently returning to the city to stand up for their beliefs. 

Throughout the colonial era, Anglo-American antipathy toward Catholics—especially French and Spanish 

Catholics—was pronounced and often reflected in the sermons of such famous clerics as Cotton Mather and in 

statutes that discriminated against Catholics in matters of property and voting. Anti-Catholic feelings even 

contributed to the revolutionary mood in America after King George III extended an olive branch to French 

Catholics in Canada with the Quebec Act of 1774, which recognized their religion. 

When George Washington dispatched Benedict Arnold on a mission to court French Canadians’ support for the 

American Revolution in 1775, he cautioned Arnold not to let their religion get in the way. ―Prudence, policy and a 

true Christian Spirit,‖ Washington advised, ―will lead us to look with compassion upon their errors, without 

insulting them.‖ (After Arnold betrayed the American cause, he publicly cited America’s alliance with Catholic 

France as one of his reasons for doing so.) 

In newly independent America, there was a crazy quilt of state laws regarding religion. In Massachusetts, only 

Christians were allowed to hold public office, and Catholics were allowed to do so only after renouncing papal 

authority. In 1777, New York State’s constitution banned Catholics from public office (and would do so until 1806). 

In Maryland, Catholics had full civil rights, but Jews did not. Delaware required an oath affirming belief in the 

Trinity. Several states, including Massachusetts and South Carolina, had official, state-supported churches. 

In 1779, as Virginia’s governor, Thomas Jefferson had drafted a bill that guaranteed legal equality for citizens of all 

religions—including those of no religion—in the state. It was around then that Jefferson famously wrote, ―But it 

does me no injury for my neighbor to say there are twenty gods or no God. It neither picks my pocket nor breaks my 

leg.‖ But Jefferson’s plan did not advance—until after Patrick (―Give Me Liberty or Give Me Death‖) Henry 

introduced a bill in 1784 calling for state support for ―teachers of the Christian religion.‖ 

Future President James Madison stepped into the breach. In a carefully argued essay titled ―Memorial and 

Remonstrance Against Religious Assessments,‖ the soon-to-be father of the Constitution eloquently laid out reasons 



why the state had no business supporting Christian instruction. Signed by some 2,000 Virginians, Madison’s 

argument became a fundamental piece of American political philosophy, a ringing endorsement of the secular state 

that ―should be as familiar to students of American history as the Declaration of Independence and the 

Constitution,‖ as Susan Jacoby has written in Freethinkers, her excellent history of American secularism. 

Among Madison’s 15 points was his declaration that ―the Religion then of every man must be left to the conviction 

and conscience of every...man to exercise it as these may dictate. This right is in its nature an inalienable right.‖ 

Madison also made a point that any believer of any religion should understand: that the government sanction of a 

religion was, in essence, a threat to religion. ―Who does not see,‖ he wrote, ―that the same authority which can 

establish Christianity, in exclusion of all other Religions, may establish with the same ease any particular sect of 

Christians, in exclusion of all other Sects?‖ Madison was writing from his memory of Baptist ministers being 

arrested in his native Virginia. 

As a Christian, Madison also noted that Christianity had spread in the face of persecution from worldly powers, not 

with their help. Christianity, he contended, ―disavows a dependence on the powers of this world...for it is known that 

this Religion both existed and flourished, not only without the support of human laws, but in spite of every 

opposition from them.‖ 

Recognizing the idea of America as a refuge for the protester or rebel, Madison also argued that Henry’s proposal 

was ―a departure from that generous policy, which offering an Asylum to the persecuted and oppressed of every 

Nation and Religion, promised a lustre to our country.‖ 

After long debate, Patrick Henry’s bill was defeated, with the opposition outnumbering supporters 12 to 1. Instead, 

the Virginia legislature took up Jefferson’s plan for the separation of church and state. In 1786, the Virginia Act for 

Establishing Religious Freedom, modified somewhat from Jefferson’s original draft, became law. The act is one of 

three accomplishments Jefferson included on his tombstone, along with writing the Declaration and founding the 

University of Virginia. (He omitted his presidency of the United States.) After the bill was passed, Jefferson proudly 

wrote that the law ―meant to comprehend, within the mantle of its protection, the Jew, the Gentile, the Christian and 

the Mahometan, the Hindoo and Infidel of every denomination.‖ 

Madison wanted Jefferson’s view to become the law of the land when he went to the Constitutional Convention in 

Philadelphia in 1787. And as framed in Philadelphia that year, the U.S. Constitution clearly stated in Article VI that 

federal elective and appointed officials ―shall be bound by Oath or Affirmation, to support this Constitution, but no 

religious Test shall ever be required as a Qualification to any Office or public Trust under the United States.‖ 

This passage—along with the facts that the Constitution does not mention God or a deity (except for a pro forma 

―year of our Lord‖ date) and that its very first amendment forbids Congress from making laws that would infringe of 

the free exercise of religion—attests to the founders’ resolve that America be a secular republic. The men who 

fought the Revolution may have thanked Providence and attended church regularly—or not. But they also fought a 

war against a country in which the head of state was the head of the church. Knowing well the history of religious 

warfare that led to America’s settlement, they clearly understood both the dangers of that system and of sectarian 

conflict. 

It was the recognition of that divisive past by the founders—notably Washington, Jefferson, Adams and Madison—

that secured America as a secular republic. As president, Washington wrote in 1790: ―All possess alike liberty of 

conscience and immunity of citizenship. ...For happily the Government of the United States, which gives to bigotry 

no sanction, to persecution no assistance requires only that they who live under its protection should demean 

themselves as good citizens.‖ 

He was addressing the members of America’s oldest synagogue, the Touro Synagogue in Newport, Rhode Island 

(where his letter is read aloud every August). In closing, he wrote specifically to the Jews a phrase that applies to 

Muslims as well: ―May the children of the Stock of Abraham, who dwell in this land, continue to merit and enjoy 



the good will of the other inhabitants, while every one shall sit in safety under his own vine and figtree, and there 

shall be none to make him afraid.‖ 

As for Adams and Jefferson, they would disagree vehemently over policy, but on the question of religious freedom 

they were united. ―In their seventies,‖ Jacoby writes, ―with a friendship that had survived serious political conflicts, 

Adams and Jefferson could look back with satisfaction on what they both considered their greatest achievement—

their role in establishing a secular government whose legislators would never be required, or permitted, to rule on 

the legality of theological views.‖ 

Late in his life, James Madison wrote a letter summarizing his views: ―And I have no doubt that every new example, 

will succeed, as every past one has done, in shewing that religion & Govt. will both exist in greater purity, the less 

they are mixed together.‖ 

While some of America’s early leaders were models of virtuous tolerance, American attitudes were slow to change. 

The anti-Catholicism of America’s Calvinist past found new voice in the 19th century. The belief widely held and 

preached by some of the most prominent ministers in America was that Catholics would, if permitted, turn America 

over to the pope. Anti-Catholic venom was part of the typical American school day, along with Bible readings. In 

Massachusetts, a convent—coincidentally near the site of the Bunker Hill Monument—was burned to the ground in 

1834 by an anti-Catholic mob incited by reports that young women were being abused in the convent school. In 

Philadelphia, the City of Brotherly Love, anti-Catholic sentiment, combined with the country’s anti-immigrant 

mood, fueled the Bible Riots of 1844, in which houses were torched, two Catholic churches were destroyed and at 

least 20 people were killed. 

At about the same time, Joseph Smith founded a new American religion—and soon met with the wrath of the 

mainstream Protestant majority. In 1832, a mob tarred and feathered him, marking the beginning of a long battle 

between Christian America and Smith’s Mormonism. In October 1838, after a series of conflicts over land and 

religious tension, Missouri Governor Lilburn Boggs ordered that all Mormons be expelled from his state. Three days 

later, rogue militiamen massacred 17 church members, including children, at the Mormon settlement of Haun’s Mill. 

In 1844, a mob murdered Joseph Smith and his brother Hyrum while they were jailed in Carthage, Illinois. No one 

was ever convicted of the crime. 

Even as late as 1960, Catholic presidential candidate John F. Kennedy felt compelled to make a major speech 

declaring that his loyalty was to America, not the pope. (And as recently as the 2008 Republican primary campaign, 

Mormon candidate Mitt Romney felt compelled to address the suspicions still directed toward the Church of Jesus 

Christ of Latter-day Saints.) Of course, America’s anti-Semitism was practiced institutionally as well as socially for 

decades. With the great threat of ―godless‖ Communism looming in the 1950s, the country’s fear of atheism also 

reached new heights. 

America can still be, as Madison perceived the nation in 1785, ―an Asylum to the persecuted and oppressed of every 

Nation and Religion.‖ But recognizing that deep religious discord has been part of America’s social DNA is a 

healthy and necessary step. When we acknowledge that dark past, perhaps the nation will return to that 

―promised...lustre‖ of which Madison so grandiloquently wrote. 

Kenneth C. Davis is the author of Don’t Know Much About History and A Nation Rising, among other books. 
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Aboard the Mayflower, 1620 

 

The Pilgrim's journey to America began in 1608 when they were forced to leave their native England for Holland. Their Puritan 

religious beliefs were in conflict with those of England's Anglican Church. As the Anglican Church and the monarchy of King James I 

were one, the Puritan's opposition could be interpreted as treason; consequently, they felt it prudent to leave the country.  

By 1620, the Puritan's experience in Holland had gone sour and they returned to England with the objective of making passage to 

America.  

Problems plagued their departure from the start. Leaving Southampton on August 5 aboard 

two ships (the Mayflower and the Speedwell) they were forced back when the Speedwell 

began to leak. A second attempt was thwarted when the Speedwell again began to leak 

and again the hapless Pilgrims returned to port.  

Finally, after abandoning the Speedwell, 102 Pilgrim passengers departed from Plymouth 

aboard the Mayflower on September 6. The intended destination was Virginia where they 

planned to start a colony. After a journey of 66 days they made landfall at Cape Cod near 

present-day Provincetown - more than 600 miles off course.  

"...the ship was thoroughly shaken, and her upper works made very 

leaky."  

William Bradford was a prominent member of the expedition and would soon be elected 

governor of the Plymouth Colony. He kept a record of the journey and we join his story as 

the Mayflower sails out of Plymouth: (The Old English of the original account has been 

modernized)  

"...they put to sea again with a prosperous wind, which continued several days together, which was some encouragement unto 

them; yet according to the usual manner many were afflicted with seasickness.  

And I may mention here a special work of God's providence. There was a proud and very profane young man; one of the sea-men, 

of a lusty, able body, which made him the more haughty; he would always be condemning the poor people in their sickness, and 

cursing them daily with grievous execrations, and told them, that he hoped to help to cast half of them over board before they 

came to their journey's end, and to make merry with what they had; and if he were by any gently reproved, he would curse and 

swear most bitterly. But it pleased God before they came half seas over, to smite this young man with a grievous disease, of which 

he died in a desperate manner, and so was himself the first that was thrown overboard. Thus his curses fell on his own head; and it 

was an astonishment to all his fellows, for they noted it to be the just hand of God upon him.  

After they had enjoyed fair winds and weather, they encountered many times, crosswinds, and met with many fierce storms, with 

which the ship was thoroughly shaken, and her upper works made very leaky; and one of the main beams amidships was downed 

and cracked, which put them in some fear that the ship could not be able to perform the voyage. So some of the chiefs of the 

company, perceiving the mariners to fear the condition of the ship, as appeared by their mutterings, they entered into serious 
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consultation with the master and other officers of the ship, to consider whether to return, rather than to cast themselves into 

desperate and inevitable peril. And truly there was great distraction and difference of opinion amongst the mariners themselves.  

But in examining of all opinions, the master and others affirmed they knew the ship to be strong and firm underwater; and for the 

buckling of the main beam, there was a great iron screw the passengers brought out of Holland, which would raise the beam into its 

place; which was done. The carpenter and master affirmed that with a post put under it, set firm in the lower deck, and other ways 

bound, he would make it sufficient. And as for the decks and upper works they would caulk them as well as they could, and though 

with the working of the ship they would not long hold firm, they would be safe as long as they did not over-stress her with sails.  

So they committed themselves to the will of God, and resolved to proceed. In many of these storms the winds were so fierce, and 

the seas so high, as they could not bear a knot of sail, but were forced to heave to [face into the wind to stop the ship], for many 

days together. And in one of them, as they thus lay hove to, in a mighty storm, a strapping young man (called John Howland) was, 

with a lurch of the ship thrown into the sea; but it pleased God that he caught hold of the ropes which hung overboard. He held his 

hold (though he was many feet under water) till he was hauled up by the same rope to the brim of the water, and then with a 

boathook and other means got into the ship again, and his life saved.  

In all this voyage there died but one of the passengers, which was William Butten, a youth, servant to Samuel Fuller, when they 

drew near the coast.  

...after long beating at sea they fell with that land which is called Cape Cod: they were not a little joyful! After some deliberation 

amongst themselves and with the master of the ship, they resolved to sail southward to find someplace about Hudson's river for 

their habitation. But after they had sailed that course about half a day, they fell amongst dangerous shoals and roaring breakers, 

and resolved to bear up again for the Cape, and thought themselves happy to get out of those dangers before night overtook them.  

Being thus arrived in a good harbor and brought safe to land, they fell upon their knees and blessed the God of heaven, who had 

brought them over the vast and furious ocean, and delivered them from all the perils and miseries thereof."  

References:  
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The First Thanksgiving, 1621 

 

It was not what they had planned. In September of 1620, 102 pilgrims embarked from England aboard the Mayflower. Their intent 

was to establish a settlement in the Hudson River area in the northern reaches of the recently established Virginia Colony. However, 

after a sixty-six-day journey they made landfall some 150 miles north of their target (whether by design or mishap is unclear) at 

the eastern tip of Cape Cod in present-day Massachusetts. They explored the area for about a month and then sailed further west 

to the mainland at present-day Plymouth. It was here that they decided to 

establish a new homeland.  

For the first few months the majority of the expedition remained 

cloistered aboard ship where many succumbed to mal-nutrition and 

disease. It is estimated that half of their number died by the following 

Spring. With the return of favorable weather the remaining adventurers 

abandoned their ship and moved ashore to establish a settlement in the 

wilderness. They were aided by two members of the local Native American 

tribes. To the astonishment of the Pilgrims, both of these Good 

Samaritans spoke English. One, Squanto, a member of the Pawtuxet 

tribe, had been kidnapped by English adventurers a few years earlier and 

taken to England. He was subsequently able to achieve his release and 

return to his homeland 

The Pilgrims' first corn harvest was successful and in November the 

group's leader, Governor William Bradford, called for a feast to celebrate 

their good fortune. Hunters were sent into the wilderness to hunt game 

for the event. Members of the local Native American tribes were invited 

and brought deer meat to add to the menu. The celebration lasted for 

three days 

"...for three days we entertained and feasted." 

Edward Winslow was among the group of Pilgrims present at the first Thanksgiving. He describes the scene:  

"Our harvest being gotten in, our governor sent four men on fowling, that so we might after a special manner rejoice together after 

we had gathered the fruit of our labors. They four in one day killed as much fowl as, with a little help beside, served the company 

almost a week.  

At which time, amongst other recreations, we exercised our arms, and many of the Indians coming amongst us, and among the 

rest their greatest king Massasoit, with some ninety men, whom for three days we entertained and feasted, and they went out and 

killed five deer, which they brought to the plantation and bestowed on our governor, and upon the captain and others. And 

although it be not always so plentiful as it was at this time with us, yet by the goodness of God, we are so far from want that we 

often wish you partakers of our plenty." 

 

The First Thanksgiving 

Jean Louis Gerome Ferris 

1863-1930  
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Religion in Colonial America: Trends, Regulations, and Beliefs 

To understand how America's current balance among national law, local community practice, 

and individual freedom of belief evolved, it's helpful to understand some of the common 

experiences and patterns around religion  in colonial culture in the period between 1600 and 

1776. 

 

Image:Colonial-era Meeting House, Sandown New Hampshire Source: public domain 

In the early years of what later became the United States, Christian religious groups played an 

influential role in each of the British colonies, and most attempted to enforce strict religious 

observance through both colony governments and local town rules. 

http://nobigotry.facinghistory.org/content/religion-colonial-america-trends-regulations-and-beliefs


Most attempted to enforce strict religious observance. Laws mandated that everyone attend a 

house of worship and pay taxes that funded the salaries of ministers. Eight of the thirteen British 

colonies had official, or ―established,‖ churches, and in those colonies dissenters who sought to 

practice or proselytize a different version of Christianity or a non-Christian faith were sometimes 

persecuted. 

Although most colonists considered themselves Christians, this did not mean that they lived in a 

culture of religious unity. Instead, differing Christian groups often believed that their own 

practices and faiths provided unique values that needed protection against those who disagreed, 

driving a need for rule and regulation.  

In Europe, Catholic and Protestant nations often persecuted or forbade each other's religions, and 

British colonists frequently maintained restrictions against Catholics. In Great Britain, the 

Protestant Anglican church had split into bitter divisions among traditional Anglicans and the 

reforming Puritans, contributing to an English civil war in the 1600s. In the British colonies, 

differences among Puritan and Anglican remained. 

Between 1680 and 1760 Anglicanism and Congregationalism, an offshoot of the English Puritan 

movement, established themselves as the main organized denominations in the majority of the 

colonies. As the seventeenth and eighteenth century passed on, however, the Protestant wing of 

Christianity constantly gave birth to new movements, such as the Baptists, Methodists, Quakers, 

Unitarians and many more, sometimes referred to as ―Dissenters.‖  In communities where one 

existing faith was dominant, new congregations were often seen as unfaithful troublemakers who 

were upsetting the social order. 

Despite the effort to govern society on Christian (and more specifically Protestant) principles, the 

first decades of colonial era in most colonies were marked by irregular religious practices, 

minimal communication between remote settlers, and a population of ―Murtherers, Theeves, 

Adulterers, [and] idle persons.‖[1] An ordinary Anglican American parish stretched between 60 

and 100 miles, and was often very sparsely populated. In some areas, women accounted for no 

more than a quarter of the population, and given the relatively small number of conventional 

households and the chronic shortage of clergymen, religious life was haphazard and irregular for 

most. Even in Boston, which was more highly populated and dominated by the Congregational 

Church, one inhabitant complained in 1632 that the ―fellows which keepe hogges all weeke 

preach on the Sabboth.‖[2] 

Christianity was further complicated by the widespread practice of astrology, alchemy and forms 

of witchcraft. The fear of such practices can by gauged by the famous trials held in Salem, 

Massachusetts, in 1692 and 1693. Surprisingly, alchemy and other magical practices were not 

altogether divorced from Christianity in the minds of many ―natural philosophers‖ (the 

precursors of scientists), who sometimes thought of them as experiments that could unlock the 

secrets of Scripture. As we might expect, established clergy discouraged these explorations. 

In turn, as the colonies became more settled, the influence of the clergy and their churches grew. 

At the heart of most communities was the church; at the heart of the calendar was the Sabbath—

a period of intense religious and ―secular‖ activity that lasted all day long. After years of 



struggles to impose discipline and uniformity on Sundays, the selectmen of Boston at last were 

able to ―parade the street and oblige everyone to go to Church . . . on pain of being put in Stokes 

or otherwise confined,‖ one observer wrote in 1768.[3] By then, few communities openly 

tolerated travel, drinking, gambling, or blood sports on the Sabbath. 

Slavery—which was also firmly established and institutionalized between the 1680s and the 

1780s—was also shaped by religion. The use of violence against slaves, their social inequality, 

together with the settlers’ contempt for all religions other than Christianity ―resulted in 

destructiveness of extraordinary breadth, the loss of traditional religious practices among the 

half-millions slaves brought to the mainland colonies between 1680s and the American 

Revolution.‖[4] Even in churches which reached out to convert slaves to their congregations —

the Baptists are a good example—slaves were most often a silent minority. If they received any 

Christian religious instructions, it was, more often than not, from their owners rather than in 

Sunday school. 

Local variations in Protestant practices and ethnic differences among the white settlers did foster 

a religious diversity. Wide distances, poor communication and transportation, bad weather, and 

the clerical shortage dictated religious variety from town to town and from region to region. With 

French Huguenots, Catholics, Jews, Dutch Calvinists, German Reformed pietists, Scottish 

Presbyterians, Baptists, Quakers, and other denominations arriving in growing numbers, most 

colonies with Anglican or Congregational establishments had little choice but to display some 

degree of religious tolerance. Only in Rhode Island and Pennsylvania was toleration rooted in 

principle rather than expedience. Indeed, Pennsylvania’s first constitution stated that all who 

believed in God and agreed to live peacefully under the civil government would ―in no way be 

molested or prejudiced for their religious persuasion of practice.‖[5]  However, reality often fell 

short of that ideal. 

New England 

Most New Englanders went to a Congregationalist meetinghouse for church services. The 

meetinghouse, which served secular functions as well as religious, was a small wood building 

located in the center of town. People sat on hard wooden benches for most of the day, which was 

how long the church services usually lasted. These meeting houses became bigger and much less 

crude as the population grew after the 1660s. Steeples grew, bells were introduced, and some 

churches grew big enough to host as many as one thousand worshippers. 

In contrast to other colonies, there was a meetinghouse in every New England town.[6] In 1750 

Boston, a city with a population of 15000, had eighteen churches.[7] In the previous century 

church attendance was inconsistent at best. After the 1680s, with many more churches and 

clerical bodies emerging, religion in New England became more organized and attendance more 

uniformly enforced. In even sharper contrast to the other colonies, in New England most 

newborns were baptized by the church, and church attendance rose in some areas to 70 percent 

of the adult population. By the eighteenth century, the vast majority of all colonists were 

churchgoers. 

The New England colonists—with the exception of Rhode Island—were predominantly Puritans, 

who, by and large, led strict religious lives. The clergy was highly educated and devoted to the 



study and teaching of both Scripture and the natural sciences. The Puritan leadership and gentry, 

especially in Massachusetts and Connecticut, integrated their version of Protestantism into their 

political structure. Government in these colonies contained elements of theocracy, asserting that 

leaders and officials derived that authority from divine guidance and that civil authority ought to 

be used to enforce religious conformity. Their laws assumed that citizens who strayed away from 

conventional religious customs were a threat to civil order and should be punished for their 

nonconformity. 

Despite many affinities with the established Church of England, New England churches operated 

quite differently from the older Anglican system in England. Massachusetts Bay and Connecticut 

had no church courts to levy fines on religious offenders, leaving that function to the civil 

magistrates. Congregational churches typically owned no property (even the local meetinghouse 

was owned by the town and was used to conduct both town meetings and religious services), and 

ministers, while often called upon to advise the civil magistrates, played no official role in town 

or colony governments. 

In those colonies, the civil government dealt harshly with religious dissenters, exiling the likes of 

Anne Hutchinson and Roger Williams for their outspoken criticism of Puritanism, and whipping 

Baptists or cropping the ears of Quakers for their determined efforts to proselytize. Official 

persecution reached its peak between 1659 and 1661, when Massachusetts Bay’s Puritan 

magistrates hung four Quaker missionaries. 

Yet, despite Puritanism’s severe reputation, the actual experience of New England dissenters 

varied widely, and punishment of religious difference was uneven. England’s intervention in 

1682 ended the corporal punishment of dissenters in New England. The Toleration Act, passed 

by the English Parliament in 1689, gave Quakers and several other denominations the right to 

build churches and to conduct public worship in the colonies. While dissenters continued to 

endure discrimination and financial penalties well into the eighteenth century, those who did not 

challenge the authority of the Puritans directly were left unmolested and were not legally 

punished for their ―heretical‖ beliefs. 

Mid-Atlantic and Southern Colonies 

Inhabitants of the middle and southern colonies went to churches whose style and decoration 

look more familiar to modern Americans than the plain New England meeting houses. They, too, 

would sit in church for most of the day on Sunday. After 1760, as remote outposts grew into 

towns and backwoods settlements became bustling commercial centers, Southern churches grew 

in size and splendor. Church attendance, abysmal as it was in the early days of the colonial 

period, became more consistent after 1680. Much like the north, this was the result of the 

proliferation of churches, new clerical codes and bodies, and a religion that became more 

organized and uniformly enforced. Toward the end of the colonial era, churchgoing reached at 

least 60 percent in all the colonies. 

The middle colonies saw a mixture of religions, including Quakers (who founded Pennsylvania), 

Catholics, Lutherans, a few Jews, and others. The southern colonists were a mixture as well, 

including Baptists and Anglicans. In the Carolinas, Virginia, and Maryland (which was 



originally founded as a haven for Catholics), the Church of England was recognized by law as 

the state church, and a portion of tax revenues went to support the parish and its priest. 

Virginia imposed laws obliging all to attend Anglican public worship. Indeed, to any eighteenth 

observer, the ―legal and social dominance of the Church of England was unmistakable.‖[8] After 

1750, as Baptist ranks swelled in that colony, the colonial Anglican elite responded to their 

presence with force. Baptist preachers were frequently arrested. Mobs physically attacked 

members of the sect, breaking up prayer meetings and sometimes beating participants. As a 

result, the 1760s and 1770s witnessed a rise in discontent and discord within the colony (some 

argue that Virginian dissenters suffered some of the worst persecutions in antebellum 

America).[9] 

In the Carolinas, New York, New Jersey, and Delaware, Anglicans never made up a majority, in 

contrast to Virginia.  With few limits on the influx of new colonists, Anglican citizens in those 

colonies needed to accept, however grudgingly, ethnically diverse groups of Presbyterians, 

Baptists, Quakers, members of the Dutch Reformed Church, and a variety of German Pietists. 

Maryland was founded by Cecilius Calvert in 1634 as a safe haven for Catholics. The Catholic 

leadership passed a law of religious toleration in 1649, only to see it repealed it when Puritans 

took over the colony’s assembly. Clergy and buildings belonging to both the Catholic and 

Puritan religions were subsidized by a general tax. 

Quakers founded Pennsylvania. Their faith influenced the way they treated Indians, and they 

were the first to issue a public condemnation of slavery in America. William Penn, the founder 

of the colony, contended that civil authorities shouldn’t meddle with the religious/spiritual lives 

of their citizens. The laws he drew up pledged to protect the civil liberties of ―all persons . . . 

who confess and acknowledge the one almighty and eternal God to be the creator, upholder, and 

ruler of the world.‖[10] 

Religious Revival  

A religious revival swept the colonies in the 1730s and 1740s. Shortly after the English 

evangelical and revivalist George Whitefield completed a tour of America, Jonathan Edwards 

delivered a sermon entitled ―Sinners in the Hands of an Angry God,‖ stirring up a wave of 

religious fervor and the beginning of the Great Awakening. Relying on massive open-air 

sermons attended at times by as many as 15,000 people, the movement challenged the clerical 

elite and colonial establishment by focusing on the sinfulness of every individual, and on 

salvation through personal, emotional conversion—what we call today being ―born again.‖ By 

discounting worldly success as a sign of God’s favor, and by focusing on emotional 

transformation (pejoratively dubbed by the establishment as ―enthusiasm‖) rather than reason, 

the movement appealed to the poor and uneducated, including slaves and Indians. 

In retrospect, the Great Awakening contributed to the revolutionary movement in a number of 

ways: it forced Awakeners to organize, mobilize, petition, and provided them with political 

experience; it encouraged believers to follow their beliefs even if that meant breaking with their 

church; it discarded clerical authority in matters of conscience; and it questioned the right of civil 

authority to intervene in all matters of religion. In a surprising way, these principles sat very well 



with the basic beliefs of rational Protestants (and deists). They also helped clarify their common 

objections to British civil and religious rule over the colonies, and provided both with arguments 

in favor of the separation of church and state. 

Rationalism 

Despite the evangelical, emotional challenge to reason underlying the ―Great Awakening,‖ by 

the end of the colonial period, Protestant rationalism remained the dominant religious force 

among the leaders of most of the colonies: ―The similarity of belief among the educated gentry in 

all colonies is notable. . . . [There] seem to be evidence that some form of rationalism—

Unitarian, deist, or otherwise—was often present in the religion of gentlemen leaders by the late 

colonial period.‖[11] Whether Unitarian, deist, or even Anglican/Congregational, rationalism 

focused on the ethical aspects of religion. Rationalism also discarded many ―superstitious‖ 

aspects of the Christian liturgy (although many continued to believe in the human soul and in the 

afterlife). The political edge of this argument was that no human institution—religious or civil—

could claim divine authority. In addition, in their search for God’s truths, rationalists such as 

Thomas Jefferson and Benjamin Franklin valued the study of nature (known as ―natural 

religion‖) over the Scriptures (or ―revealed religion‖). 

At the core of this rational belief was the idea that God had endowed humans with reason so that 

they could tell the difference between right and wrong. Knowing the difference also meant that 

humans made free choices to sin or behave morally. The radicalization of this position led many 

rational dissenters to argue that intervention in human decisions by civil authorities undermined 

the special covenant between God and humankind. Many therefore advocated the separation of 

church and state. 

Taken further, the logic of these arguments led them to dismiss the divine authority claimed by 

the English kings, as well as the blind obedience compelled by such authority. Thus, by the 

1760s, they mounted a two-pronged attack on England: first, for its desire to intervene in the 

colonies’ religious life and, second, for its claim that the king ruled over the colonies by divine 

inspiration. Once the link to divine authority was broken, revolutionaries turned to Locke, 

Milton, and others, concluding that a government that abused its power and hurt the interests of 

its subjects was tyrannical and as such deserved to be replaced. 
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The Anglican Church in Virginia 

Established Church 

Established churches that worked in tandem with the government were the custom and the law for 

many centuries in Europe. In keeping with this ancient tradition, colonial Virginia law required Virginians 

to worship in a state church that they supported with their taxes. This arrangement was patterned after 

the Anglican, or Church of England, establishment in the mother country.  

Church of England affiliation required to hold office in Virginia 

Almost from the beginning, the establishment in Virginia differed from that in England. By the 

late 17th century, the power of the church in Virginia had come to rest with Virginia's ruling 

elite, who typically made up county courts, Anglican vestries, and the colonial government. 

Office-holding qualifications at all levels required Church of England affiliation. County courts 

and vestries handled nearly all governmental functions vital to everyday life. Justices exercised 

an amalgam of administrative, judicial, and ecclesiastical powers. They passed judgment in all 

manner of cases, including absence from Anglican church services, bastardy and adultery, and 

other moral offenses as defined in law.  

Anglican parishes levied taxes and gave support to needy 

Parish vestries not only levied public taxes to pay the clergy and build and repair churches, but 

also doled out support for poor orphans and other needy persons in their parishes. The General 

Assembly created new parishes and set ministers' salaries. And it spelled out the conditions 

under which dissenters were allowed to practice their religion. 

Although many among the colonial elite supported a church establishment, they opposed 

centralization of church authority that would take authority to run church affairs out of their 

hands. Their hands-on management of church affairs taught them (just as service in the strong 

county court system did) that Virginians were capable, independent leaders. They therefore 

opposed a movement in the 1770s to secure a resident American bishop.  
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Dissent and Religious Toleration 

By law, colonial Virginians were members of the Anglican church, but in spite of church 

establishment, religious life in Virginia was not cut of whole cloth for long. Immigrants – Scots, 

Irish, English,Continental – brought religious diversity to the colony. Virginia officials chose to 

tolerate (in the legal sense) most non-Anglican Protestants. Legislation granted limited religious 

expression and practice to persons who did not accept the religious doctrines and ritual of the 

Church of England. 

The law required dissenters to notify the courts of their dissenting status. Dissenting ministers 

and their meetinghouses needed licenses from the General Court. Legal toleration provided 

dissenters a means, however cumbersome, by which they could legally worship outside the 

Anglican church, but it also disadvantaged dissenters by barring them from public office and by 

taxing them for support of the Anglican church. Moreover, the privilege of religious toleration 

could be withdrawn at any time.  

Religious Freedom and Separation of Church and State 

Religious beliefs and the evolution of American organized religion contributed considerably to 

the restructuring of American society that culminated in a formal break from Great Britain. 

Freedom of religion, and the unique system of institutional religion it fostered, were integral 

parts of the process of becoming Americans. As Virginians responded to the appeal of 

evangelical faith and the tolerant rationalism of the Enlightenment, they grew away from the idea 

of a single authoritarian church protected by the state and toward the concept of religion 

disentangled from government.  

The personal appeal of evangelical faith together with the ideals of the Enlightenment helped 

create an atmosphere in which this and other democratic ideals could flourish. In 1786, the 

Virginia Assembly enacted Thomas Jefferson's Statute for Religious Freedom. In 1791, the First 

Amendment to the Constitution stated that the federal government could not enact laws 

establishing religion or "prohibiting the free exercise thereof." Baptists and other denominations 

accomplished a final goal in 1802, when Virginia approved the sale of church lands (glebes) that 

had been purchased with public tax monies before 1776.  

"New-Light" Promise 

The emotional and personal appeal of evangelical Christianity, particularly Baptist, touched 

slaves in unprecedented numbers. "New-light" sermons told of Jesus' teaching that God loved 

everyone equally, a message that slaves combined with Old Testament themes of delivery from 

persecution. But Virginia's celebrated Statute for Religious Freedom would have only superficial 

meaning for black Virginians until after the Civil War.  
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The Church of England in Early America  
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Although the Church of England (also known as the Anglican Church, and, today, as the Protestant 

Episcopal Church) commanded the loyalties of a great many churchgoers in early America, its history 

has received relatively little treatment from historians—especially compared with the attention 

lavished on the Puritans. True, the Church of England in the colonies suffered from a sluggish rate of 

growth and a shortage of clergymen throughout much of the seventeenth century. But in the century 

before the American Revolution, that communion’s fortunes prospered: Anglican churches spread 

along the length of the Atlantic seaboard, the largest concentration being in the coastal South. In 

these colonies, Anglicanism also enjoyed the advantage of being the established, state-supported 

church, as it had been in England since the sixteenth century. 

The founder of the Church of England was Henry VIII, who broke with the Roman Catholic Church 

when the pope refused to annul his marriage to Catherine of Aragon. Henry aimed merely to supplant 

the pope as the head of the English church—not to remodel it along the lines approved by Protestant 

reformers. But under his Protestant successors, especially Elizabeth I, that was what happened—

although not at all to the extent desired by English Puritans like the Presbyterians and 

Congregationalists. Indeed, the Church of England continued to bear a close resemblance the Roman 

Catholic Church, as it does down to the present. 

Like Roman Catholicism, Anglicanism is, historically, a liturgical religious tradition, meaning that great 

emphasis is placed on observing a formal devotional regimen—the celebration of saints’ days and 

other holy days, the performance of elaborate, dramatic ceremonies, the conduct of worship by 

reciting set prayers—all accompanied by sublime organ music and choral singing and led by priests 

wearing vestments. And, like Roman Catholics, Anglicans have always favored elegantly constructed 

churches with ornately decorated interiors. The purpose of all this outward show is to instill those 

attending worship with a sense of awe and piety. Finally, like Roman Catholics, most (if not all) 

Anglicans reject Calvinism, with its emphasis on predestination and conversion, and the evangelical 

ethos often associated with that theology. Anglicans instead stress the capacity of humankind, 

enlightened by reason, to earn salvation by leading upright, moral lives. 

The Church of England also retains Roman Catholicism’s hierarchical form of government: rule of its 

churches today rests in ascending bodies of clergy, headed by bishops and archbishops. This mode of 

organization also prevailed in early modern Britain, but the American colonies, lacking a bishop, 

entrusted enormous authority to local church vestries composed of the most eminent laymen. This 
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was especially true in the South, which led to frequent contests for control and influence between 

parsons and the vestry. 

Guiding Student Discussion 

So what your students really need to know is that there was more than one distinctive form of 

Protestantism in early America: put simply, not every colonial was a Puritan. On the contrary, there 

were many diverse groups of Protestants within the white population—Congregationalists, 

Presbyterians, Baptists, and Dutch Reformed as well as Anglicans, Quakers, and Lutherans, to mention 

only the most numerous. But, in historical terms, the MOST IMPORTANT (because they were the 

largest and most influential communions) were the Anglicans on the one hand and, on the other, the 

heirs of the Reformed tradition (i.e., Calvinists like the Congregationalists, Presbyterians, Baptists, 

Dutch Reformed, and a host of German ―pietist sects‖ like the Moravians). 

The division between these two groups marked the GREAT DIVIDE in the religious life of most white 

colonials. The culture of Reformed groups—the simplicity of their church structures, the emphasis 

upon the sermon rather than formal rituals and set prayers—contrasted sharply with that of 

Anglicanism. 

Important as these points are, there is an even more telling contrast. While many Reformed churches 

embraced an evangelical ethos, especially in the mid-eighteenth century as the Great Awakening 

spread throughout British North America (and revivals simultaneously swept Protestant Europe), most 

Anglicans (the Methodists in their ranks being the great exception) rejected evangelical influences. 

Another way of saying this is that, compared to Reformed churches, Anglicans made less stringent 

demands on the inner resources of individuals. To wit: Belonging to the Church of England did not 

require individuals to testify to a conversion experience or to submit to an ascetic code of conduct 

enforced by the clergy and watchful lay members. Nor was any premium placed on strict doctrinal 

conformity, for, unlike the members of the Reformed tradition, Anglicans had little taste for 

dogmatism and tolerated differences of opinion on many points of theology. Instead, their clergy 

encouraged a temperate, practical piety among the laity through liturgical observance and moral 

admonition. And many colonials found great comfort in this form of Protestantism. Ordinary Anglican 

lay people found spiritual satisfaction in hearing intoned from the pulpit the familiar, stately cadences 

of the Book of Common Prayer, the basis of worship services in the Church of England. They were 

uplifted and sustained by participating in the yearly cycle of rituals commemorating holy days and by 

savoring the music supplied by choirs and organs. And they took consolation from carefully composed 

sermons emphasizing the reasonableness of Christianity, the benevolence of God, and the innate 

capacity of men and women to make proper moral judgments. 

So here is the key difference to stress to your students: that Anglicans understood ―being religious‖ 

more as a matter of doing rather than feeling, more as a matter of godly behavior and faithful ritual 

observance than as a dramatic, inward transformation. This is not to say that Anglicans disparaged 

profound religious emotion, nor is it to say that Reformed churches devalued the importance of 

leading a moral life. But it is to say that the religious messages of these two Protestant groups differed 

in their EMPHASIS—in what they told the laity was most essential in seeking God and attaining 

assurance of salvation. In general, it is accurate to say that Anglicans mistrusted sudden, strong, 

public expressions of religious emotion—the weeping, shrieking, and trembling that overcame some 

participants in evangelical revivals. Such behavior most Anglicans disdained as unseemly and 

disorderly. 

Above all, what bears emphasizing in the classroom is that both the Anglican and Reformed versions 

of Protestantism were and are equally authentic modes of Christian spirituality. Put another way, the 

question that should never be asked in any historical discussion of early American religious life is: 



―Which group was most truly Christian—the Anglicans or the Reformed?‖ That is strictly a matter for 

private judgment; your job is to help students appreciate the historic diversity of American religious 

traditions—and impressing upon them the rich variety within colonial Protestantism is a good place to 

begin teaching that lesson. 

To be sure, this advice is not easy to execute, but your efforts won’t go unrewarded. Most of the 

young people in my classes at a public university in the mid-Atlantic, no matter what their religious 

backgrounds, respond to such discussions with great enthusiasm and curiosity, if only because they 

know so little about the full range of spiritual options even within the Protestant tradition. As all 

veterans in the classroom know, most adolescents run deeper than they let on to adults, and teaching 

this material probably will confirm that observation. 

Historians Debate 

Until recently, colonial Anglicanism has not received evenhanded, dispassionate treatment from most 

American historians—and for several reasons. Part of the difficulty is that some supporters of the 

Church of England emerged as outspoken loyalists during the revolutionary struggle, which led the 

ardently patriotic historians of the nineteenth century to portray all Anglicans as traitors to the cause 

of liberty. Then, too, in the wake of the American Revolution and disestablishment, popular support for 

Anglicanism all but collapsed: as most of their clergy fled to England, former communicants deserted 

in droves to other Protestant churches. So it fell to the lot of those victorious evangelical 

denominations in the nineteenth century—Congregationalists, Presbyterians, and Baptists—to write 

the first histories of American religious life. Not surprisingly, they gave their former competitors short 

shrift, portraying Anglican parsons as a despicable lot of incompetents, timeservers, and wastrels, who 

neglected the spiritual needs of the colonial laity while indulging themselves in drink, dance, and other 

unmentionable forms of dissipation. As for the Anglican laity, they were merely ―nominal‖ Christians 

who, when they bothered to attend worship, did so out of duty or fear rather than any real spiritual 

conviction. Such negative stereotypes persisted well into the twentieth century; even those historians 

with no denominational ax to grind routinely depicted Anglicanism as a lackluster religious tradition 

that drew adherents mainly from the ranks of the colonial elite—and only because the Church of 

England so staunchly upheld their privileged position. 

Fortunately, the scholarship of the last two decades has restored greater balance to our understanding 

of colonial Anglicanism. This research has demonstrated that the link between membership in the 

Church of England and loyalist affinities was tenuous at best—and in the South, the stronghold of 

Anglicanism, virtually non-existent. On the contrary, many of the so-called Founding Fathers 

accounted themselves members of the Church of England. The same studies have established that 

nowhere in the American colonies was membership in the Church of England restricted to a narrow 

elite of well-to-do merchants, planters, and lawyers; instead, Anglican communicants were drawn 

from a cross section of colonial society. And while it is true that Anglican clergymen were less than 

zealous in carrying their message into western backcountry districts, most preferring the comforts of 

their settled parsonages along the coast, they were not, as a group, notorious for incompetence or 

immorality. As for the Anglican laity—the ordinary men and women who were communicants in that 

church—they appear to have been no less committed than other Protestants to regimens of frequent 

family prayer, Bible reading, and moral exhortation. And they took as much solace in Anglican forms 

of worship as members of the Reformed tradition did in their religious practices. On the other hand, 

most contemporary scholars would agree that colonial Anglicanism was unwavering in its support of 

the status quo—the prevailing hierarchies of class, race, and gender that at least some early 

evangelicals were more inclined to challenge. In short, the current consensus is that Anglicanism was 

a socially conservative tradition that nonetheless commanded a broad base of support by virtue of its 

spiritual appeal to the laity. 



If you would like to explore the most recent scholarship on colonial Anglicanism, the best place to 

begin is with Patricia Bonomi’s Under the Cope of Heaven and Jon Butler’s Awash in a Sea of Faith. For 

an overview of the attractions of Anglicanism to the southern white laity, see Rhys Isaac, The 

Transformation of Virginia, 1740–1790 and the opening chapter of Christine Leigh Heyrman, Southern 

Cross. 

Christine Leigh Heyrman was a Fellow at the National Humanities Center in 1986–87. She holds a Ph.D. from 
Yale University in American Studies and is currently Professor of History in the Department of History at the 
University of Delaware. Dr. Heyrman is the author of Commerce and Culture: The Maritime Communities of 
Colonial New England, 1690–1740 [1984], Southern Cross: The Beginning of the Bible Belt [1997], which won the 
Bancroft Prize in 1998, and Nation of Nations: A Narrative History of the Republic, with James West Davidson, 
William Gienapp, Mark Lytle, and Michael Stoff [3rd ed., 1997]. 

Address comments or questions to Professor Heyrman through TeacherServe ―Comments and Questions.‖ 

Links to online resources 

To cite this essay:  
Heyrman, Christine Leigh. ―The Church of England in Early America.‖ Divining America, TeacherServe©. National 
Humanities Center. DATE YOU ACCESSED ESSAY. 
<http://nationalhumanitiescenter.org/tserve/eighteen/ekeyinfo/chureng.htm> 
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General Background 

The forces that led to the settlement of New England both at Plymouth and Massachusetts Bay stemmed from the religious 

controversy begun by Martin Luther’s Reformation movement.  When Luther attacked the church for the failings he perceived, he 

opened the door for even more radical theologians such as John Calvin and Ulrich Zwingli.  They preached such matters as 

predestination and the need to rid the Protestant church—or churches, as was soon the case—of remaining elements of Roman 

Catholicism, the so-called ―remnants of popery.‖ 

Those in England who felt the strongest need to ―purify‖ the Anglican Church were 

called Puritans, and they divided themselves into two groups, one of which felt it was 

possible to live under the rules of the Church of England (they believed they could 

continue to push for reform from within the system), and the other of which felt they 

could not.  The latter were called ―Separatists,‖ and the best known of them moved to 

Holland for a time and then contracted to come to America under the aegis of the 

London Company.  They were the famous Pilgrims who came over on the Mayflower in 

1620.  

The other group of Puritans discovered that although they could get along under the 

relatively benign reign of Elizabeth I, they did not do so well under James I, who 

threatened to ―hound them out of the realm.‖ During the reign of King Charles I they 

decided that the only way to find the religious environment they were seeking was to 

go to America.  Thus the Massachusetts Bay Company was founded, and the great Puritan migration began.  The governor of the 

Massachusetts Bay Colony, John Winthrop, laid out the plans for the colonists during the journey to America in his ―Model of 

Christian Charity.‖ 

The New England experience was similar in some ways to that of Virginia, but with a much stronger emphasis on religious practice 

and a theocratic form of government.  Virginia’s Anglicans were also very religious, and the Anglican Church was ―established‖ in 

Virginia, but it was not as intense as Puritan New England in matters of religion.  Capitalism—the desire for material improvement—

was  part of the cultures of both Virginia and Massachusetts, but it is safe to say that capitalism tended to be the primary motive 

for all that happened in Virginia, whereas religious motives were more controlling in New England.  Additional differences existed 

between Virginia and Massachusetts generally and, as time went on, between the northern and southern colonies, and those 

differences were the root of the sectionalism that would later divide colonies and country.  

Both Virginia and Massachusetts came to be based on systems of governance that had roots in British philosophy, although those 

roots are easier to find in the New England case.  Thomas Hobbes wrote in ―Leviathan‖ that man first existed in a state of nature, 

where he was born absent any constraints and therefore could live in absolute freedom.  Man in nature, however, lived ―in 

continued fear and danger of violent death,‖ and found that life was ―solitary, poor, nasty, brutish, and short.‖  Man’s natural 

freedom therefore needed to be curbed so that civilization could develop, and because human nature was inherently sinful, man 

needed to be controlled by a strong authority to control nature.  In other words, in order to live together in harmony, men (and 

women) are required to give up a portion of their natural freedom so that society can function.  

Later, philosopher John Locke wrote that in finding ways for controlling man, good institutions were needed, for man was a blank 

slate (―tabula rasa‖) at birth and his nature would develop according to the kinds of mechanisms that were used to control his baser 

instincts.  Thus both Locke and Hobbes provided the fundamental concepts that shaped English and, later, American political 

philosophy, though Locke’s ideas tended to support more republican forms whereas Hobbes leaned more toward the absolutism 

that is sometimes called ―the divine right‖ of kings. 

 
The Mayflower Compact: A Social Contract 

The basic idea that grows out of the philosophy of Hobbes and Locke and that was later elaborated upon by Jean Jacques Rousseau 

was the social contract, or social compact.  This theory of the social contract—that man is born free, but willingly gives up some 
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freedom in exchange for the benefits of civilization—is at the heart of most Western political thought.  The social contract theory is 

embedded in our Constitution, which is designed ―to promote the general welfare.‖  

Another example, as nearly pure and perfect as one is likely to find, is the Mayflower Compact.  Looking at that document one is 

struck by its simplicity, yet it contains everything that is essential in the United States Constitution—all that is missing are the 

details.  Look at it carefully and see if you agree with that assessment.  The Plymouth colony survived and was later absorbed into 

Massachusetts Bay. 

Massachusetts Bay:  A Puritan Commonwealth 

How did the Puritans construct a society from scratch, based on religious belief?  It was not easy, 

but the New Englanders did it.  People have images of Puritans as somber, sour-visaged people 

who were, in the words of a famous American journalist, ―desperately afraid that somebody, 

somewhere might be having a good time.‖  That image is inaccurate.  

Puritans were in fact very passionate people who lived their lives as fully as they could.  They 

often wore colorful clothes, danced, and even drank ―strong waters‖ on occasion.  They believed 

that sex was a blessing from God to be enjoyed to the fullest, though within the confines of 

marriage.  They had large families.  What Puritans opposed was anything that wasted time or 
resources.  For example, they thought gambling and card playing were sinful, not because they 

were inherently evil but because they wasted time.  

Puritans worked very hard and saw themselves as stewards of God’s bounty—the so-called 

Protestant work ethic originated with the Puritans and is the source of folk wisdom such as ―Early 

to bed, early to rise . . . ,‖  ―A penny saved is a penny earned,’ and so on.  The Puritans believed 

that if one worked hard and pleased God, one would be successful in this life, so prosperity was 
seen as a good thing—a measure of God’s favor.  Because it is safe to say that hard work will tend to make people prosperous 

whether or not God is involved, their prosperity—the ―serpent prosperity,‖ as they called it—tended to dilute their intense 

religiosity.  Their church became the Congregational Church, a religious system that emphasized local control and independence.  

Religion was closely connected with the Puritan political structure, so the congregational system spilled over into their civic 

institutions, which gave us the famous ―New England town meeting‖—a form of pure democracy, though the church itself was not 

democratically organized.  

The Puritans believed beyond much doubt that they were absolutely on the right track.  John Winthrop’s ―Model‖ describes a society 

that, if the Puritans had been able to achieve it, would have been a reasonable facsimile of paradise on Earth.  Being human, they 

could not sustain their religious fervor, nor live up to the idealized conditions Winthrop laid out, but they created a strong, vibrant 

society that prospered and influenced American behavior and attitudes far beyond their temporal and geographical boundaries.  

Highlights of the Puritan era:  

 For some time only those who were theologically acceptable could enter Massachusetts.  The Puritans felt that rigid 
orthodoxy was necessary for their survival:  ―We believe in liberty,‖ they claimed, ―and others are at liberty to stay away 

from us!‖  They meant to create a ―New Jerusalem‖—Winthrop’s famous ―city on a hill‖—and were willing to pay a high 
price to try to achieve that state.  

 When the English Civil War broke out in 1640, Puritan life changed.  Many Puritans, feeling that their time had come or 
perhaps wanting to get in on the struggle, returned to England.  The center of the Puritan world shifted back to England, 

and the effects on the colony were sharp.  Immigration into New England slowed markedly, and various adjustments had 

to be made to keep the colony thriving.  

 By 1660 Massachusetts Puritans were concerned over the restoration of King Charles II to the throne.  Stronger 
mercantile laws changed economic conditions in all the colonies, and in that decade the Puritans also adopted the 

―halfway covenant‖—a sort of agreement that one was acceptable if one was at least trying to live the right kind of life—

and numbers continued to grow.  

 In 1684 the Massachusetts Charter was revoked, and Massachusetts became for a time a crown colony.  Then in 1686 
James II issued a new charter for Massachusetts, Maine, and New Hampshire.  Yet another charter was issued in 1691 by 

William III, which provided for two elected assemblies.  In 1700 the Massachusetts colony was fully absorbed  into the  

British Empire.  

The “New England Way.”   

The Puritan way of life consisted of a mixture of religion and politics based on principles called the New England Way. First, they 

believed in both personal and collective autonomy within each village or settlement. Their faith, which survives to this day, was 
known as Congregationalism. That gave them local control over both religious and political matters. The well-known New England 

town meeting was testimony to their idea of self-government. They recognized no higher authority than the Bible, which was the 

basis of much of their antipathy to the hierarchical structure of the Roman Catholic church. Along with their congregational 

approach to community, they believed in individualism to the extent that everyone should be able to interpret the Bible for himself 

or herself.  That reliance on the Bible had an obvious effect on education and literacy for the obvious reason that in order to 

interpret the Bible, one had to be able to read it. Teaching Puritan children to read was the mother's job, which in turn gave women 

a strong voice in family matters. 



Second, while the principles above might suggest that Puritans enjoyed religious freedom, that freedom existed only within very 

strict limits. Their communal approach to society meant that the community had the right to exercise control over individuals tin 

order to promote the common interest. Thus rigid enforcement of rules and laws was necessary whenever the community was 

thought to be threatened from within or without. At the same time, they did not believe in unlimited government, for if man is 

conceived in original sin, how can he be trusted to exercise unlimited power over others? Although man had a one-on-one 
relationship with God, those whose interpretation of that relationship or of the Bible strayed beyond the bounds of Puritan 

orthodoxy could be punished, as Anne Hutchinson and Roger Williams discovered. 

Note:  New England colonies were healthier than those in the South despite—or perhaps because of—the cold winters.  

Another View of the Puritans 

Puritans have a bad name among most Americans. We think of them as dour, stubborn, cold, 

unfeeling, anti-romantic prudes who, in the words of H. L. Mencken, were ―desperately afraid that 

somebody, somewhere might be having a good time.‖ When people think of the Puritans, they 

think of the Salem witch trials, Nathaniel Hawthorne’s ―Scarlet Letter,‖ Jonathan Edwards’s fire-

and-brimstone sermons, the persecution of Anne Hutchinson and other real and perceived wrongs. 

Yet alongside those real and alleged traits of intolerance, obstinacy, stubbornness and infuriating 
self-righteousness, there is far more to their story. 

Much of what was important about Puritanism is very much alive in the U.S. today. Early in the 

20th century the German sociologist Max Weber wrote a book called ―The Protestant Ethic and the 

Spirit of Capitalism.‖ That Protestant work ethic to which Weber referred originated among the 

Puritans, who believed above all that their time on this earth should be spent in productive labor—

the benevolent and efficient use of God-given resources; they were thrifty, industrious, and 
wedded to their religious beliefs. They opposed card-playing and gambling, not so much because 

each was an evil in itself, but because they were considered a waste of time. Furthermore, 

Puritans did not eschew pleasure by any means; these were people who obviously enjoyed conjugal love. They had very large 

families; in fact, one of my Puritan ancestors had 107 grandchildren and 227 great-grandchildren. They wore bright clothes on 

occasion, and they celebrated successful harvest, and drank alcoholic beverages. They sang and danced and made music, but they 

did so at times they considered appropriate, and always in moderation. They did not regard sex as evil, only that it should be 

conducted within the sanctity of marriage. In fact, once a Puritan couple were engaged, if they had intimate relations it was not 

considered a fatal flaw. 

The Puritan political system, which was rooted in their Congregational religious organization, also grew in the North and spread 

across the Midwest. In the New York village where I grew up, our population was under 5,000, yet we were fully incorporated 

political entity with our own mayor, police and fire departments, school system, public works department, and so on. Where I now 

live, in Virginia, we are governed by counties for the most part, which arises from the fact that colonial Virginia was dominated by 

the Anglican Church, which was organized in parishes, which in turn became counties. In other words, New England local 

governments down to the town level, made famous by the ―town meeting,‖ is a part of our political heritage that survives in 

substantial portions of the nation. Just as the Puritans is rejected the idea of higher religious authorities such as bishops and 

cardinals and all the —as they put it—remnants of popery, they resisted the powers of higher authorities, unless of course they 
were their own ordained ministers. The Puritans, after all, were on the Whig side in the war against King Charles I. (During the 

subsequent period of Puritan rule under Cromwell, many Puritan colonists returned to England.) 

It is no surprise, then, that much of the revolutionary fervor which erupted in the colonies in the 1760s and 1770's had its roots 

around Boston. The British army was sent to Boston in the 1760s for the purpose of rooting out the seeds of the incipient rebellion. 

The ―Intolerable Acts‖ passed in reaction to the Boston tea party were directed exclusively against the Massachusetts Bay colonists. 

Indeed, John Adams and other revolutionary leaders were descendants of those early Puritans and carried much of their spirit with 
them. 

For these and many other reasons the Puritan legacy is still with us—their blood runs in our veins, much deeper and stronger than 

many of us might wish to admit. On the other hand, there is much about their legacy that is positive—ideas of political and 

individual freedom, liberty, hard work, perseverance, dedication, stewardship: All those features of the American character are 

owed in great measure to the Puritans. 

Characteristics of Puritanism:  Myth And Reality  

Myth:  Puritan—someone who is desperately afraid that somebody, somewhere might be having a good time. 

Fact:  Puritans were not somber, morose people.  They wore colored clothes, had games, celebrations, feasts, partook of ―strong 

waters‖—had strong aesthetic sense (architecture). 

 Puritans were not opposed to pleasure, but saw its regulation as part of a well-ordered society.  They were moral athletes 
who strove to standards higher than one had a right to expect.  They drove themselves to great achievements—there 

was no rest short of the grave.  

 Puritanism was very similar to Judaism—they saw themselves as spiritual heirs of Abraham who had entered into a 
covenant of Grace. They believed they were God’s chosen people who were creating a ―New Jerusalem.‖  Never was a 

people so sure it was on the right track.  



 Puritans were not high-minded theorists but rather pragmatic people who were concerned with the way things worked in 
the real world.  They fought among themselves over power, not how many angels could dance on the head of a pin.  The 

were indeed frequently narrow-minded, but that can often be a source of strength.  

 Puritanism was a very comforting religion despite harshness because it placed God in charge and eliminated worldly 
vanities.  The Puritans were bookish and literate:  They created the first college, the first bookstore, and the first 

newspaper in America.  See Anne Bradstreet’s poems. 

Marriage was for joy—to escape ―burning‖ in hell; men and women were created different for each other’s pleasure; 

divorce laws were relatively mild, and separation could be based on sexual incompatibility.  

 There was much premarital sex—about 10 percent of brides were pregnant at the time of marriage.  (Anglicans in the 
South were much stricter.) 

Because Puritans expected very little from life, few of them were disillusioned.  The world was filled with evil—it was not a 

playhouse but a workhouse.  

 American individualism can be traced to the Puritans.  Faith was their rock, but human intellect was highly valued:  
―Ignorance is the mother of heresy,‖ they said.  

 The Puritans could be self-righteous and intolerant, although such tendencies have been exaggerated.  Nevertheless, 
Puritans were hated by others.  Their view of the world was very harsh:  They saw the world as filled with depravity.  Yet 

Puritans, Anglicans, Catholics, and Separatists were not that far apart; they shared many fundamental beliefs.  

 The sermon tradition of Puritanism still lives (as seen in TV preachers today.)  Puritan sermons were lengthy exercises in 

logic—more like legal documents than literary events.  See Jonathan Edwards, Sinners in the Hands of an Angry 
God.  

 All government in the Puritan colonies was based on the shaky assumption that the Bible is clear and unambiguous, 
which is not true.  (Faith/works controversy, etc.)  

 Laws were strict:  Crimes included blasphemy, perjury (death), cursing of parents, idolatry, adultery, fornication.  Laws 
followed commandments and Deuteronomy; they also wrote laws as existed back home.  

 Whatever the drawbacks, the church was the central unifying force in Massachusetts, which led to the famous town 
meeting.  First held in churches, then separately, the town meeting is the ―most remarkable if not the most influential 
institution to emerge in early America.‖  

 Connection exists between American public school tradition and Puritans—also with higher education.  

 Dissenters:  Anne Hutchinson and Roger Williams both ran afoul of Puritan authorities and were banished from the 
colony.  Fear of dissension also led to the Salem witch craze, a terrible event but one that had far more gruesome 

parallels in Europe.  

VIRGINIA-MASSACHUSETTS COMPARISONS:  

 Two different kinds of people emerged. The Massachusetts Bay bay colonists were people of proven ability at home who 
came in family units. The Virginia colony was populated in the beginning by single men who were able to survive in 

wilderness.  

 Massachusetts aristocrats created a working democracy.  

 Virginia planters replaced defunct London leaders and formed their own local aristocracy.  

 The Massachusetts Puritans brought their charter with them, which gave them much firmer local control earlier.  
Congregationalism as a religion gave people local control over their churches, and in the political arena that concept was 

translated into the New England town meeting.  

 The House of Burgesses and the Assembly formed the basic political structure of Virginia.   

 Virginia became in many ways a model/miniature England—much closer than New England to the mother country, but 
still different.  Maybe more conservative, much more self-conscious.  Differences between Virginia and New England are 

precursors of North-South differences of the antebellum period.  

 Carl Degler:  The Virginia Assembly was the first democratic (republican) body in North America, but it began almost by 
accident in 1619.  Charles I terminated the  assemblies in 1624, but later authorized their return.  

 An important precedent was established by the colonists, including the idea of prohibition on taxes ―other than by 
authority of the grand assembly.‖  Englishmen had always guarded their right to tax locally.  

 Early, dogmatic insistence on self-government was important in American political development.  Representative 
government was born in the 17th century (Virginia assembly and New England town meeting).  

 Most New England immigrants arrived as members of a nuclear family in which the father exerted strong authority.  They 
therefore found it easier to cope with the wilderness and to preserve English ways.  It was even possible to reproduce an 

English family structure in New England because the sex ratio was about even.  

 New England families differed from the English pattern in only one important aspect—people lived longer in New 
England.  This meant that parents could expect to see their children grow up, marry, and have their own children.  New 
England may have ―invented‖ grandparents, who gave an additional measure of stability to society.  

 Life expectancy was apparently much longer in New England than in the Chesapeake colonies because climatic and 
economic conditions were more favorable there.  
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Let None Dare Call it Liberty: 

The Catholic Church in Colonial America 

 

Marian T. Horvat, Ph.D. 
 

Relatively little attention has been paid to the relentless hostility toward the Catholics 
of our 13 English colonies in the period that preceded the American Revolution. 
Instead, historians have tended to concentrate only on the story of the expansion of 
the tiny Catholic community of 1785, which possessed no Bishop and hardly 25 
priests, into the mighty organization we see today that spreads its branches from the 
Atlantic to the Pacific.  
 
To show this progress of Catholicism is good and legitimate. But to avoid presenting 
the persecution the Church suffered in the pre-Revolution colonial period is to offer 
an incomplete or partial history. It ignores the early story of our Catholic ancestors. It 
would be like describing the History of the Church only after the Edict of Milan, when 
the Church emerged from the Catacombs, pretending there had never been a 
glorious but terrible period of martyrdom.  
 

An optimistic view that conflicts with reality  
 
It should not be surprising that this cloud of general omission concerning Catholicism 
in the colonial period (1600-1775) should have settled over the Catholic milieu given 
the optimistic accounts written by such notable Catholic historians as John Gilmary 
Shea, Thomas Maynard, Theodore Roemer, and Thomas McAvoy. (1) These 
historians, whose works provided the foundation for Catholic school history books up 
until recently (when a different kind of revisionist history is replacing them), only 
briefly acknowledge and downplay a period of repression and persecution of 
Catholics.  

http://www.traditioninaction.org/History/B_001_Colonies.html


 
What they have stressed is what might be called the "positive" stage of Catholic 
colonial history that begins in the period of the American Revolution. This period has 
been glossed with an unrealistic interpretation that freedom of religion was 
unequivocally established and the bitter, deeply-entrenched anti-Catholicism 
miraculously dissolved in the new atmosphere of tolerance and liberty for all. This in 
fact did not happen.  
 

Roots of a bad Ecumenism  
 
Here I propose to dispel this myth that America was from its very beginning a 
country that championed freedom of religion. In fact, in the colonial period, a virulent 
anti-Catholicism reigned and the general hounding and harrying of Catholics was 

supported by legislation limiting their rights 
and freedom. 

I think it is important for Catholics to know this 
in order to understand how this persecution 
affected the mentality of Catholics in America 
in its early history and generated a liberal way 
of behavior characterized by two different 
phases of accommodation to Protestantism:  
 
First, both before and especially after the 
American Revolution, a general spirit of 
tolerance to a Protestant culture and way of 
life was made by some Catholics in order to 
be accepted in society. Such accommodation, 
I would contend, has continued into our days.  
 
Second, to enter the realm of politics and 
avoid suspicions of being monarchists or 
“papists,” colonial American Catholics were 
prepared to accept the revolutionary idea of 
the separation of Church and State as a great 
good not only for this country, but for Catholic 
Europe as well. Both civil and religious 

authorities in America openly proclaimed the need to abandon supposedly archaic 
and “medieval positions” in face of new conditions and democratic politics.  
 
For these reasons, some hundred years after the American Revolution, Pope Leo 
XIII addressed his famous letter Testem benevolentiae (January 22, 1889) to 
Cardinal Gibbons, accusing and condemning the general complacence with 
Protestantism and the adoption of naturalist premises by Catholics in the United 
States. He titled this censurable attitude Americanism. Americanism, therefore, is 
essentially a precursory religious experience of bad Ecumenism made in our 
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country, while at the same time Modernism was growing in Europe with analogous 
tendencies and ideas.  
 
The partial presentation of colonial American history by so many authors helps to 
sustain that erroneous ecumenical spirit. I hope that showing the historic hatred that 
Protestantism had for Catholicism can serve to help snuff out this Americanist – that 
is, liberal or modernist – behavior among Catholics of our country.  
 

A long history of anti-Catholicism  

 
Although Catholicism was an influential factor in the French settlements of the Ohio 
and Mississippi valleys and later in the Spanish regions of Florida, the Southwest 
and California, Catholics were a decided minority in the original 13 English colonies. 
As we see in the first general report on the state of Catholicism by John Carroll in 
1785, Catholics were a mere handful. He conservatively estimated the Catholic 
population in those colonies to be 25,000. Of this figure, 15,800 resided in Maryland, 
about 7,000 in Pennsylvania, and another 1,500 in New York. Considering that the 
population in the first federal census of 1790 totaled 3,939,000, the Catholic 
presence was less than one percent, certainly not a significant force in the original 

13 British colonies. (2) 

After several pages 
dedicated to Lord 
Baltimore's Catholic 
colony in Maryland, 
Catholic history books 
have tended to begin 
Catholic history in the 
United States with that 
critical year for both the 
nation and Catholicism - 
1789. For 1789 marked 
both the formation of the 
new government under 
the Constitution and the 
establishment of an 
organizational structure for 
the American Catholic 
Church. The former event 
came with the 
inauguration of George 
Washington in April, the 
latter with the papal 
appointment of His 
Excellency John Carroll as 
the first Bishop of 
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Baltimore in November.  
 
The history of the Catholic Church in America, however, has much deeper and less 
triumphant roots. Most American Catholics are aware that the spirit of New 
England's North American settlements was hostile to Catholicism. But few are aware 
of the vigor and persistence with which that spirit was cultivated throughout the 
entire colonial period. Few Catholics realize that in all but three of the 13 original 
colonies, Catholics were the subject of penal measures of one kind or another during 
the colonial period. In most cases, the Catholic Church had been proscribed at an 
early date, as in Virginia where the act of 1642 proscribing Catholics and their priests 
set the tone for the remainder of the colonial period.  
 
Even in the supposedly tolerant Maryland, the tables had turned against Catholics by 
the 1700s. By this time the penal code against Catholics included test oaths 
administered to keep Catholics out of office, legislation that barred Catholics from 
entering certain professions (such as Law), and measures had been enacted to 
make them incapable of inheriting or purchasing land. By 1718 the ballot had been 
denied to Catholics in Maryland, following the example of the other colonies, and 
parents could even be fined for sending children abroad to be educated as 
Catholics.  
 
In the decade before the American Revolution, most inhabitants of the English 
colonies would have agreed with Samuel Adams when he said (in 1768): "I did verily 
believe, as I do still, that much more is to be dreaded from the growth of popery in 
America, than from the Stamp Act, or any other acts destructive of civil rights." (3)  
 

English hatred for the Roman Church  
 
The civilization and culture which laid the foundations of the American colonies was 
English and Protestant. England's continuing 16th and 17th-century religious 
revolution is therefore central to an understanding of religious aspects of American 
colonization. Early explorers were sent out toward the end of the 15th century by a 
Catholic king, Henry VII, but actual settlement was delayed, and only in 1607, under 
James I, were permanent roots put down at Jamestown, Virginia. By then, the 
separation of the so-called Anglican church from Rome was an accomplished fact. 



Rapid anti-Catholicism 
in England had been 
flamed by works like 
John Foxe's Book of 
Martyrs illustrating 
some of the nearly 300 
Protestants who were 
burned between 1555 
and 1558 under Queen 
Mary I. The tradition 
was intensified by tales 
of the 1605 
Gunpowder Plot, when 
a group of Catholics 
would have 
supposedly planned to 
blow up King James 
but for the scheme‟s 
opportune discovery 
and failure.  
 
International politics were involved too. France and Spain were England's enemies, 
and they were Catholic. In 1570 Pope St. Pius V excommunicated Elizabeth I and 
declared her subjects released from their allegiance, which fanned English 
propaganda that Catholic subjects harbored sentiments of treason. (4)  
 
In the 16th century, the English began their long, violent and cruel attempt to subdue 
the Catholics of Ireland. (5) The English were able “to resolve” any problem of 
conscience by convincing themselves that the Gaelic Irish Catholic Papists were an 
unreasonable and boorish people. Maintaining their false belief they were dealing 
with a culturally inferior people, the English Protestants imagined themselves 
absolved from all normal ethical restraints. This attitude persisted with their settlers 
in the American colonies. (6)  
 
To these factors should be added the role of the Puritan sect. Its relationship with 
Catholics in colonial America represented the apotheosis of Protestant prejudice 
against Catholicism. Even though the so-called Anglican church had replaced the 
Church of Rome, for many Puritans that Elizabethan church still remained too tainted 
with Romish practices and beliefs. For various reasons, those Puritans left their 
homeland to found new colonies in North America. A major Puritan exodus to New 
England began in 1630, and within a decade close to 20,000 men and women had 
migrated to settlements in Massachusetts and Connecticut. (7) They were principal 
contributors to a virulent hatred of Catholicism in the American colonies.  
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The penal age: 1645-1763  

 
Evidence of this anti-Catholic attitude can be found in laws passed by colonial 
legislatures, sermons preached by colonial ministers, and various books and 
pamphlets published in the colonies or imported from England. (8) 

For example, even though no Catholic 
was known to have lived in 
Massachusetts Bay in the first 20 years 
or more of the colony's life, this did not 
deter the Puritan government from 
enacting an anti-priest law in May of 
1647, which threatened with death "all 
and every Jesuit, seminary priest, 
missionary or other spiritual or 
ecclesiastical person made or ordained 
by any authority, power or jurisdiction, 
derived, challenged or pretended, from 
the Pope or See of Rome." (9)  
 
When Georgia, the thirteenth colony, 
was brought into being in 1732 by a 
charter granted by King George II, its 
guarantee of religious freedom followed 
the fixed pattern: full religious freedom 
was promised to all future settlers of the 
colony “except papists,” that is 
Catholics. (10)  
 
Even Rhode Island, famous for its 
supposed policy of religious toleration, 
inserted an anti-Catholic statute 
imposing civil restrictions on Catholics 
in the colony's first published code of laws in 1719. Not until 1783 was the act 
revoked. (11)  
 
To have an idea of how this prejudice against Roman Catholics was impressed even 
among the young, consider these “John Rogers Verses” from the New England 
Primer: “Abhor that arrant whore of Rome and all her blasphemies; Drink not of her 
cursed cup; Obey not her decrees." This age of penal restriction against Catholics in 
the colonies lasted until after the American Revolution.  
 
Someone recalling a lesson from his Catholic history classes might pose the 
objection: But what about the exceptions to this rule, that is, the three colonial states 
of Maryland, New York, and Pennsylvania, where tolerance for Catholics existed in 
the colonial period? Once again, this impression comes from a very optimistic and 

 
By his dress, manner and spirit, the Puritan 
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liberal writing of History rather than the concrete reality.  
 

Catholicism in Maryland  

 
The "Maryland Experiment" began when Charles I issued a generous charter to a 
prominent Catholic convert from Anglicanism, Lord Cecil Calvert, for the American 
colony of Maryland. In the new colony, religious tolerance for all so-called Christians 
was preserved by Calvert until 1654. In that year, Puritans from Virginia succeeded 
in overthrowing Calvert's rule, although Calvert regained control four years later. The 
last major political uprising took place in 1689, when the „Glorious Revolution” of 
William and Mary ignited a new anti-Catholic revolt in Maryland, and the rule of the 

next Lord Baltimore, Charles Calvert, was 
overthrown.  

Therefore, in 1692 Maryland's famous 
Religious Toleration Act officially ended, and 
the Maryland Assembly established the so-
called Church of England as the official State 
religion supported by tax levies. Restrictions 
were imposed on Catholics for public worship, 
and priests could be prosecuted for saying 
Mass. Although Catholics generally 
maintained their social status, they were 
denied the right to vote or otherwise 
participate in the government of the colony 
their ancestors had founded. (12) This 
barebones history is the real story of the 
famous religious liberty of colonial Maryland.  
 
The Religious Toleration Law of 1649 
establishing toleration for all religions in early 
Maryland has generally been interpreted as 
resulting from the fact that Cecil Calvert was a 
Roman Catholic. Catholic American histories 
commonly presented the foundation of 
Maryland as motivated by Calvert's burning 
desire to establish a haven for persecuted 
English Catholics. On the other side are 
Protestant interpretations that present Calvert 

as a bold opportunist driven by the basest pecuniary motives. (13)  
 
More recent works have provided a much more coherent analysis of the psychology 
behind the religious toleration that Calvert granted. That is, Calvert was only 
following a long-standing trend of English Catholics, who tended to ask only for 
freedom to worship privately as they pleased and to be as inoffensive to Protestants 
as possible.  
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A directive of the first Lord Proprietor in 1633 stipulated, for example, that Catholics 
should “suffer no scandal nor offence” to be given any of the Protestants, that they 
practice all acts of the Roman Catholic Religion as privately as possible, and that 
they remain silent during public discourses about Religion. (15) In fact, in the early 
years of the Maryland colony the only prosecutions for religious offenses involved 
Catholics who had interfered with Protestants concerning their religion.  
 
As a pragmatic realist, Calvert understood that he had to be tolerant about religion in 
order for his colony, which was never Catholic in its majority, to be successful. It was 
this conciliatory and compromising attitude the Calverts transplanted to colonial 
Maryland in the New World. Further, the Calverts put into practice that separation of 
Church and State about which other English Catholics had only theorized.  
 

Catholicism in New York  

 
Neither the Dutch nor English were pleased when the Duke of York converted to 
Roman Catholicism in 1672. His appointment of Irish-born Catholic Colonel Thomas 
Dongan as governor of the colony of New York was followed by the passage of a 
charter of liberties and privileges for Catholics. But the two-edged sword of Dutch/ 
English prejudice against the "Romanists" would soon re-emerge from the scabbard 
in which it had briefly rested. 

After the “Glorious Revolution” of 1688, the 
virulently anti-Catholic Jacob Leisler spread 
rumors of “papist” plots and false stories of 
an impending French and Indian attack 
upon the English colonies, in which the New 
York colonial Catholics were said to be 
aligned with their French co-religionists. 
Leisler assumed the title of commander-in-
chief, and by the end of the year he had 
overthrown Dongan and taken over the post 
of lieutenant governor of the colony as well. 
His government issued orders for the arrest 
of all reputed “papists,” abolished the 
franchise for Catholics, and suspended all 
Catholic office-holders. (16) The 
government after 1688 was so hostile to 
Catholics, noted Catholic historian John 
Ellis, "that it is doubtful if any remained in 
New York." (17)  
 
That very fact made all the more 
incongruous the severity of measures that 
continued to be taken against Catholics, 
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which included the draconian law of 1700 prescribing perpetual imprisonment of 
Jesuits and “popish” messengers. This strong anti-Catholic prejudice persisted even 
into the federal period. When New York framed its constitution in 1777, it allowed 
toleration for all religions, but Catholics were denied full citizenship. This law was not 
repealed until 1806. (18) 
 
The myth of religious toleration of Catholics in New York relies concretely, therefore, 
on that brief 16-year period from 1672 to 1688 when a Catholic was governor of the 
colony.  
 

Catholicism in Pennsylvania  

 
Due to the broad tolerance that informed William Penn's Quaker settlements, the 
story of Catholics in Pennsylvania is the most positive of any of the original 13 
colonies. William Penn's stance on religious toleration provided a measured freedom 
to Catholics in Pennsylvania. The 1701 framework of government, under which 
Pennsylvania would be governed until the Revolution, included a declaration of 
liberty of conscience to all who believed in God. Yet a contradiction between Penn's 
advocacy of liberty of conscience and his growing concern about the growth of one 
religion – Roman Catholicism – eventually bore sad fruit. 

To replace the liberal statutes that provided 
almost unrestricted liberty of conscience and 
toleration for those who believed in Christ, 
officials were required to fulfill the religious 
qualifications stated in the 1689 Toleration Act, 
which allowed Dissenters their own places of 
worship, teachers and preachers, subject to 
acceptance of certain oaths of allegiance. The 
act did not apply to Catholics, who were 
considered potentially dangerous since they 
were loyal to the Pope, a foreign power. 
Catholics were thereby effectively barred from 
public office. (19)  
 
Despite the more restrictive government 
imposed by Penn after 1700, Catholics were 
attracted to Pennsylvania, especially after the 
penal age began in neighboring Maryland. 
Nonetheless, the Catholic immigrants to 
Pennsylvania were relatively few in number 
compared to the Protestants emigrating from 
the German Palatinate and Northern Ireland. A 
census taken in 1757 placed the total number of Catholics in Pennsylvania at 1,365. 
In a colony estimated to have between 200,000 and 300,000 inhabitants, the 
opposition against the few Catholics living among the Pennsylvania colonists is 
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testimony to an historic prejudice, to say the least. (20)  
 
Even in face of incessant rumors and several crises (e.g. the so-called “popish plot” 
of 1756), no extreme measures were taken and no laws were enacted against 
Catholics. A good measure of the prosperity of the Church in 1763 could be 
attributed to the Jesuit farms located at St. Paul's Mission in Goshehoppen (500 
acres) and Saint Francis Regis Mission at Conewago (120 acres), which contributed 
substantially to the support of the missionary undertakings of the Church. (21) The 
history of the Jesuits has been called that of the nascent Catholic Church in the 
colonies, since no other organized body of Catholic clergy, secular or regular, 
appeared on the ground till more than a decade after the Revolution. (22)  
 

Relaxation of anti-Catholicism in the revolutionary era 

 
This phase of strong, blatant persecution of Catholicism came to a close during the 
revolutionary era (1763-1820). For various reasons, the outbreak of hostilities and 
the winning of independence forced Protestant Americans to at least officially temper 
their hostility toward Catholicism. With the relaxation of penal measures against 
them, Catholics breathed a great sigh of relief, a normal and legitimate reaction. 
 
However, instead of maintaining a Catholic behavior consistent with the purity of 
their Holy Faith, many of them adopted a practical way of life that effectively ignored 
or downplayed the points of Catholic doctrine which Protestantism attacked. They 
also closed their eyes to the evil of the Protestant heresy and its mentality. Such an 
attitude is explained by the natural desire to achieve social and economic success; it 
is, nonetheless a shameless attitude with regard to the glory of God and the doctrine 
that the Catholic Church is the only true religion.  
 
As this liberal Catholic attitude continued and intensified, it generated a kind of 
fellowship that developed among Catholics with Protestants as such. And so, an 
early brand of an experimental bad Ecumenism was established, where the doctrinal 
opposition between the two religions was undervalued and the emotional satisfaction 
of being accepted as Catholics in a predominantly Protestant society was 
overestimated.  
 
These psychological factors help to explain the first phase of the establishment 
among our Catholics ancestors of that heresy which Pope Leo XIII called 
Americanism.  
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Religion in Colonial Virginia 

Backed by Parliament, Henry VIII defied the pope and established the Anglican Church in 

England. Briefly deposed by the English Civil War, the church returned as the established religion with the 
restoration of Charles II in 1660. 
 

Most of the Virginia planter class, which occupied the legislature and the public offices, were 
Anglican. Public officials swore to uphold the thirty-nine articles of Anglican faith. State and religion were 
intertwined, and the Anglican Church was established as Virginia‟s official religion. From the beginning of 
the Virginia colony, the General Assembly had taken church rules and turned them into laws, making it a 
crime to violate church doctrine. A 1705 statute required belief in the tenets of the Christian church “to 
hold and enjoy any office or emploiment, ecclesiastical, civil, or military,” The Anglican church was 
supported by taxes which everyone was required to pay.  

After 1750, there was increasing tension between the Anglican Church and the expanding appeal 
to the working-class in the message of the Baptist and Presbyterian ministers. They did not believe in the 
ceremonies that were reminiscent of the former Catholic Church in England, or in the hierarchy which 
dominated the Anglican Church and set the rules by which one could reach heaven. They were known as 
“dissenters,” and were part of a wave of revivalism which swept through the colonies in the middle of the 
18th century. This spirit of revivalism emphasized religious experience rather than doctrine and challenged 
the authority of the state to require all citizens to follow the dictates of the Anglican Church. 

However, all ministers were required to be licensed. Many of the Baptist and Presbyterian 
ministers were unlicensed “street preachers,” who did not have a regular church, and were often 
impoverished. Those who sought to be licensed were opposed by the Anglicans in the legislature. Many 
continued to preach and were jailed. Monuments remain throughout Virginia today at various 
courthouses, as evidence of their opposition. 

 
Mason’s Declaration of Rights 
 
As the defiance of the colonies to Parliament and the Crown escalated through the 1770s, the 

dissenters saw this as an opportunity to challenge the Anglican Church as the “established church” in 
Virginia. 

The first step occurred when the Virginia Convention of Delegates on June 12, 1776 adopted 
George Mason‟s Declaration of Rights which granted the right of every man to choose his church. 

 
“That religion, or the duty which we owe to our Creator and the manner of discharging it, can be 

directed by reason and conviction, not by force or violence; and therefore, all men are equally entitled to 
the free exercise of religion, according to the dictates of conscience; and that it is the mutual duty of all to 
practice Christian forbearance, love, and charity towards each other.” 

 
Mason had proposed “the fullest toleration in the exercise of religion,” but a young delegate from 

Orange County, James Madison, went further. It is his phrase that “all men are equally entitled to the free 

http://www.tjheritage.org/imagefiles/Act%20to%20Establish%20Religious%20Freedom.pdf


exercise of religion, according to the dictates of conscience” that was inserted. Madison intended to free 
man's religious belief from control by the state.  

Both Mason and Madison were greatly influenced by John Locke, who saw toleration as the 
answer to religious persecution. Locke did not include Catholics in the ambit of his protection, and 
generally the protection intended by the Declaration of Rights was limited to Christians. 

 
Jefferson’s Act to Establish Religious Freedom 
 
Thomas Jefferson believed that it was not a function of government to support the churches or to 

enforce church law. He held that religion was personal, and not dictated by clerical authority. He wrote in 
the Declaration of Independence that “life, liberty and the pursuit of happiness,” came directly to man from 
the “creator.” 

The toleration of Locke and Mason implied an established religion, but it accepted man‟s right to 
choose a different church. Jefferson was moving to a dynamic new concept that government and the 
church must be separate, that neither had a place in the function of the other. 

Although the Declaration of Rights contained a “free exercise of religion” clause, Jefferson  
submitted to the Convention a draft for a new constitution which contained the following provision for 
religious liberty: 

 
“All persons shall have full and free liberty of religious opinion; nor shall any be compelled to 

frequent or maintain any religious institution.” 
 
Jefferson‟s constitutional proposal was ignored and a constitution prepared by George Mason, 

which did not contain a religious freedom provision was adopted by the Assembly. 
One of the first acts of the new General Assembly was to adopt Thomas Jefferson's proposal to 

repeal the ancient right of the Anglican Church to receive tax funds. Jefferson estimated that more than 
half of Virginians were dissenters. The 1776 law provided that “all dissenters, of whatever denomination, 
from the said church, shall, from and after the passing this act, be totally free and exempt from all levies, 
taxes, and impositions whatever.” This exemption was made permanent in 1779. 

In October 1776, the General Assembly appointed a Committee of Revisers to determine what 
laws from the colonial era would survive. Jefferson would become its most important member, and he  
included in the committee report an Act to Establish Religious Freedom. It was prepared in 1777 but was 
not presented to the General Assembly until 1779, after Jefferson had become governor. 

He proposed a law “that Almighty God hath created the mind free” and that the “religious opinions 
and beliefs” of all men should be free from any control by the state, that to compel contribution of money 
is tyrannical, and 

 
“that no man shall be compelled to frequent or support any religious worship, place, or ministry 

whatsoever, nor shall be enforced, restrained, molested, or burthened in his body or goods, nor shall 
otherwise suffer, on account of his religious opinions or belief; but that all men shall be free to profess, 
and by argument to maintain, their opinions in matters of religion, and that the same shall in no wise 
diminish, enlarge, or affect their civil capacities.” 

 
 
But many in the legislature still supported the Anglican Church as a state church and the bill 

languished. 
After Jefferson left for France in 1784, a powerful coalition in the General Assembly, led by 

Patrick Henry, which included John Marshall, Edmund Randolph, and Richard Henry Lee, proposed to 
make Christianity the official religion of Virginia. The Anglican ministers desperately needed funds. Henry 
crafted his bill so that taxes would support “teachers of the Christian religion.” The taxpayer could 
designate the denomination to receive its payment. Henry succeeded in passing a resolution in favor of a 
general assessment, but he was elected governor which removed him from the legislative battle. Several 
attempts were made to change the bill to cobble together majority support. When this failed, the bill was 
tabled until the following year. 



During the summer of 1785, James Madison wrote Memorial and Remonstrance Against 
Religious Assessments, which George Mason had printed and distributed as a petition for signatures. It 
was not known for 40 years that Madison was the author. 

Opening with the words from the Virginia Declaration of Rights that “religion or the duty which we 
owe to our Creator and the manner of discharging it, can be directed only by reason and conviction,” 
Madison wrote that religion “must be left to the conviction and conscience of every man”-that civil power is 
not needed to provide support for a particular religion – and that the legislature should sweep away all our 
laws and rights which seek to control our religion. 

When the General Assembly reconvened in 1786, momentum had shifted and Madison brought 
Jefferson‟s Act to Establish Religious Freedom to a vote. This time it passed. Although he noted there 
were “some mutilations in the preamble,” Jefferson included the authorship of the Act to Establish 
Religious Freedom as one of his greatest achievements. 

 
Religious Freedom a Natural Right 
 
Jefferson did not view religious freedom as part of the civil compact with the government, but as a 

natural right of the people. Jefferson‟s Act ends with the admonition that “we are free to declare, and do 
declare, that the rights hereby asserted are of the natural rights of mankind.” Jefferson believed it was the 
function of government to protect this right. 

The influence of Jefferson‟s concept of religious freedom can be seen in Article VI Section III of 
the Constitution, known as the Separation Clause: 

 
“but no religious test shall ever be required as a 
qualification to any office or public trust under the 
United States” 
 

and in the first amendment to the Constitution, adopted in 1791, which provides that 
 
“Congress shall make no law respecting an establishment 
of religion, or prohibiting the 
free exercise thereof” 
 
Letter to the Danbury Baptists 
 
After Jefferson became president, he was urged to establish a day of thanksgiving to 

commemorate the Treaty of Amiens, which ended the hostilities between the United Kingdom and the 
Republic of France. He declined to do this on the basis that such declarations were religious and that a 
government mandated day of celebration was an intrusion into solely a religious event. 

 This was the reason behind Jefferson‟s now famous letter to the Danbury Baptists in 1802, in 
which he quotes the language of the First Amendment, that “government should make no law respecting 
an establishment of religion, or prohibiting the free exercise thereof." He then continues, “thus building a 
wall of separation between Church & State.” This letter, and Jefferson‟s metaphor, was little noted until 
the 1947 Supreme Court decision in Everson v. Board of Education. The Court‟s “wall of separation” has 
since become the constitutional test for maintaining a secular policy in church–state relations. 

 

by Richard E. Dixon 
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Case Name: EVERSON V. BOARD OF EDUCATION, 330 U.S. 1  

 

 

NO. 52. ARGUED NOVEMBER 20, 1946. - DECIDED FEBRUARY 10, 1947. - 133 

N.J.L. 350, 44 A.2D 333, AFFIRMED.  

 

 

PURSUANT TO A NEW JERSEY STATUTE AUTHORIZING DISTRICT BOARDS OF 

EDUCATION TO MAKE RULES AND CONTRACTS FOR THE TRANSPORTATION OF 

CHILDREN TO AND FROM SCHOOLS OTHER THAN PRIVATE SCHOOLS OPERATED FOR 

PROFIT, A BOARD OF EDUCATION BY RESOLUTION AUTHORIZED THE REIMBURSEMENT 

OF PARENTS FOR FARES PAID FOR THE TRANSPORTATION BY PUBLIC CARRIER OF 

CHILDREN ATTENDING PUBLIC AND CATHOLIC SCHOOLS. THE CATHOLIC SCHOOLS 

OPERATED UNDER THE SUPERINTENDENCY OF A CATHOLIC PRIEST AND, IN 

ADDITION TO SECULAR EDUCATION, GAVE RELIGIOUS INSTRUCTION IN THE 

CATHOLIC FAITH. A DISTRICT TAXPAYER CHALLENGED THE VALIDITY UNDER THE 

FEDERAL CONSTITUTION OF THE STATUTE AND RESOLUTION, SO FAR AS THEY 

AUTHORIZED REIMBURSEMENT TO PARENTS FOR THE TRANSPORTATION OF CHILDREN 

ATTENDING SECTARIAN SCHOOLS. NO QUESTION WAS RAISED AS TO WHETHER THE 

EXCLUSION OF PRIVATE SCHOOLS OPERATED FOR PROFIT DENIED EQUAL 

PROTECTION OF THE LAWS; NOR DID THE RECORD SHOW THAT THERE WERE ANY 

CHILDREN IN THE DISTRICT WHO ATTENDED, OR WOULD HAVE ATTENDED BUT FOR 

THE COST OF TRANSPORTATION, ANY BUT PUBLIC OR CATHOLIC SCHOOLS. HELD:  

 

1. THE EXPENDITURE OF TAX-RAISED FUNDS THUS AUTHORIZED WAS FOR A 

PUBLIC PURPOSE, AND DID NOT VIOLATE THE DUE PROCESS CLAUSE OF THE 

FOURTEENTH AMENDMENT. PP. 5-8.  

 

2. THE STATUTE AND RESOLUTION DID NOT VIOLATE THE PROVISION OF THE 

FIRST AMENDMENT (MADE APPLICABLE TO THE STATES BY THE FOURTEENTH 

AMENDMENT) PROHIBITING ANY "LAW RESPECTING AN ESTABLISHMENT OF 

RELIGION." PP. 8-18.  

 

EVERSON V. BOARD OF EDUCATION OF THE TOWNSHIP OF EWING ET AL.  

 

APPEAL FROM THE COURT OF ERRORS AND APPEALS OF NEW JERSEY.  

 

IN A SUIT BY A TAXPAYER, THE NEW JERSEY SUPREME COURT HELD THAT THE 

STATE LEGISLATURE WAS WITHOUT POWER UNDER THE STATE CONSTITUTION TO 

AUTHORIZE REIMBURSEMENT TO PARENTS OF BUS FARES PAID FOR TRANSPORTING 

THEIR CHILDREN TO SCHOOLS OTHER THAN PUBLIC SCHOOLS. 132 N.J.L. 98, 39 

A.2D 75. THE NEW JERSEY COURT OF ERRORS AND APPEALS REVERSED, HOLDING 

THAT NEITHER THE STATUTE NOR A RESOLUTION PASSED PURSUANT TO IT 

VIOLATED THE STATE CONSTITUTION OR THE PROVISIONS OF THE FEDERAL 

CONSTITUTION IN ISSUE. 133 N.J.L. 350, 44 A.2D 333. ON APPEAL OF THE 

FEDERAL QUESTIONS TO THIS COURT, AFFIRMED, P. 18.  
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MR. JUSTICE BLACK DELIVERED THE OPINION OF THE COURT.  

 

A NEW JERSEY STATUTE AUTHORIZES ITS LOCAL SCHOOL DISTRICTS TO MAKE 

RULES AND CONTRACTS FOR THE TRANSPORTATION OF CHILDREN TO AND FROM 

SCHOOLS. FN1 THE APPELLEE, A TOWNSHIP BOARD OF EDUCATION, ACTING 

PURSUANT TO THIS STATUTE, AUTHORIZED REIMBURSEMENT TO PARENTS OF MONEY 

EXPENDED BY THEM FOR THE BUS TRANSPORTATION OF THEIR CHILDREN ON 

REGULAR BUSSES OPERATED BY THE PUBLIC TRANSPORTATION SYSTEM. PART OF 

THIS MONEY WAS FOR THE PAYMENT OF TRANSPORTATION OF SOME CHILDREN IN 

THE COMMUNITY TO CATHOLIC PAROCHIAL SCHOOLS. THESE CHURCH SCHOOLS GIVE 

THEIR STUDENTS, IN ADDITION TO SECULAR EDUCATION, REGULAR RELIGIOUS 

INSTRUCTION CONFORMING TO THE RELIGIOUS TENETS AND MODES OF WORSHIP OF 

THE CATHOLIC FAITH. THE SUPERINTENDENT OF THESE SCHOOLS IS A CATHOLIC 

PRIEST.  

 

THE APPELLANT, IN HIS CAPACITY AS A DISTRICT TAXPAYER, FILED SUIT IN 

A STATE COURT CHALLENGING THE RIGHT OF THE BOARD TO REIMBURSE PARENTS 

OF PAROCHIAL SCHOOL STUDENTS. HE CONTENDED THAT THE STATUTE AND THE 

RESOLUTION PASSED PURSUANT TO IT VIOLATED BOTH THE STATE AND THE 

FEDERAL CONSTITUTIONS. THAT COURT HELD THAT THE LEGISLATURE WAS 

WITHOUT POWER TO AUTHORIZE SUCH PAYMENT UNDER THE STATE CONSTITUTION.  

132 N.J.L. 98, 39 A.2D 75. THE NEW JERSEY COURT OF ERRORS AND APPEALS 

REVERSED, HOLDING THAT NEITHER THE STATUTE NOR THE RESOLUTION PASSED 

PURSUANT TO IT WAS IN CONFLICT WITH THE STATE CONSTITUTION OR THE 

PROVISIONS OF THE FEDERAL CONSTITUTION IN ISSUE. 133 N.J.L. 350, 44 

A.2D 333. THE CASE IS HERE ON APPEAL UNDER 28 U.S.C. SEC. 344(A).  

 

SINCE THERE HAS BEEN NO ATTACK ON THE STATUTE ON THE GROUND THAT A 

PART OF ITS LANGUAGE EXCLUDES CHILDREN ATTENDING PRIVATE SCHOOLS 

OPERATED FOR PROFIT FROM ENJOYING STATE PAYMENT FOR THEIR 

TRANSPORTATION, WE NEED NOT CONSIDER THIS EXCLUSIONARY LANGUAGE; IT HAS 

NO RELEVANCY TO ANY CONSTITUTIONAL QUESTION HERE PRESENTED. FN2 

FURTHERMORE, IF THE EXCLUSION CLAUSE HAD BEEN PROPERLY CHALLENGED, WE 

DO NOT KNOW WHETHER NEW JERSEY'S HIGHEST COURT WOULD CONSTRUE ITS 

STATUTES AS PRECLUDING PAYMENT OF THE SCHOOL TRANSPORTATION OF ANY 

GROUP OF PUPILS, EVEN THOSE OF A PRIVATE SCHOOL RUN FOR PROFIT. FN3 

CONSEQUENTLY, WE PUT TO ONE SIDE THE QUESTION AS TO THE VALIDITY OF THE 

STATUTE AGAINST THE CLAIM THAT IT DOES NOT AUTHORIZE PAYMENT FOR THE 

TRANSPORTATION GENERALLY OF SCHOOL CHILDREN IN NEW JERSEY.  

 

THE ONLY CONTENTION HERE IS THAT THE STATE STATUTE AND THE 

RESOLUTION, INSOFAR AS THEY AUTHORIZED REIMBURSEMENT TO PARENTS OF 

CHILDREN ATTENDING PAROCHIAL SCHOOLS, VIOLATE THE FEDERAL CONSTITUTION 

IN THESE TWO RESPECTS, WHICH TO SOME EXTENT OVERLAP. FIRST. THEY 

AUTHORIZE THE STATE TO TAKE BY TAXATION THE PRIVATE PROPERTY OF SOME 

AND BESTOW IT UPON OTHERS, TO BE USED FOR THEIR OWN PRIVATE PURPOSES.  

THIS, IT IS ALLEGED, VIOLATES THE DUE PROCESS CLAUSE OF THE FOURTEENTH 

AMENDMENT. SECOND. THE STATUTE AND THE RESOLUTION FORCED INHABITANTS 

TO PAY TAXES TO HELP SUPPORT AND MAINTAIN SCHOOLS WHICH ARE DEDICATED 

TO, AND WHICH REGULARLY TEACH, THE CATHOLIC FAITH. THIS IS ALLEGED TO 

BE A USE OF STATE POWER TO SUPPORT CHURCH SCHOOLS CONTRARY TO THE 

PROHIBITION OF THE FIRST AMENDMENT WHICH THE FOURTEENTH AMENDMENT MADE 

APPLICABLE TO THE STATES.  

 

FIRST. THE DUE PROCESS ARGUMENT THAT THE STATE LAW TAXES SOME PEOPLE 

TO HELP OTHERS CARRY OUT THEIR PRIVATE PURPOSES IS FRAMED IN TWO 

PHASES. THE FIRST PHASE IS THAT A STATE CANNOT TAX A TO REIMBURSE B 

FOR THE COST OF TRANSPORTING HIS CHILDREN TO CHURCH SCHOOLS. THIS IS 

SAID TO VIOLATE THE DUE PROCESS CLAUSE BECAUSE THE CHILDREN ARE SENT TO 

THESE CHURCH SCHOOLS TO SATISFY THE PERSONAL DESIRES OF THEIR PARENTS, 

RATHER THAN THE PUBLIC'S INTEREST IN THE GENERAL EDUCATION OF ALL 

CHILDREN. THIS ARGUMENT, IF VALID, WOULD APPLY EQUALLY TO PROHIBIT 

STATE PAYMENT FOR THE TRANSPORTATION OF CHILDREN TO ANY NON-PUBLIC 

SCHOOL, WHETHER OPERATED BY A CHURCH OR ANY OTHER NON-GOVERNMENT 

INDIVIDUAL OR GROUP. BUT, THE NEW JERSEY LEGISLATURE HAS DECIDED THAT 

A PUBLIC PURPOSE WILL BE SERVED BY USING TAX-RAISED FUNDS TO PAY THE 



BUS FARES OF ALL SCHOOL CHILDREN, INCLUDING THOSE WHO ATTEND PAROCHIAL 

SCHOOLS. THE NEW JERSEY COURT OF ERRORS AND APPEALS HAS REACHED THE 

SAME CONCLUSION. THE FACT THAT A STATE LAW, PASSED TO SATISFY A PUBLIC 

NEED, COINCIDES WITH THE PERSONAL DESIRES OF THE INDIVIDUALS MOST 

DIRECTLY AFFECTED IS CERTAINLY AN INADEQUATE REASON FOR US TO SAY THAT 

A LEGISLATURE HAS ERRONEOUSLY APPRAISED THE PUBLIC NEED.  

 

IT IS TRUE THAT THIS COURT HAS, IN RARE INSTANCES, STRUCK DOWN STATE 

STATUTES ON THE GROUND THAT THE PURPOSE FOR WHICH TAX-RAISED FUNDS WERE 

TO BE EXPENDED WAS NOT A PUBLIC ONE. LOAN ASSOCIATION V. TOPEKA, 20 

WALL. 655; PARKERSBURG V. BROWN, 106 U.S. 487; THOMPSON V. 

CONSOLIDATED GAS UTILITIES CORP., 300 U.S. 55. BUT THE COURT HAS ALSO 

POINTED OUT THAT THIS FAR-REACHING AUTHORITY MUST BE EXERCISED WITH THE 

MOST EXTREME CAUTION. GREEN V. FRAZIER, 253 U.S. 233, 240. OTHERWISE, 

A STATE'S POWER TO LEGISLATE FOR THE PUBLIC WELFARE MIGHT BE SERIOUSLY 

CURTAILED, A POWER WHICH IS A PRIMARY REASON FOR THE EXISTENCE OF 

STATES. CHANGING LOCAL CONDITIONS CREATE NEW LOCAL PROBLEMS WHICH MAY 

LEAD A STATE'S PEOPLE AND ITS LOCAL AUTHORITIES TO BELIEVE THAT LAWS 

AUTHORIZING NEW TYPES OF PUBLIC SERVICES ARE NECESSARY TO PROMOTE THE 

GENERAL WELL-BEING OF THE PEOPLE. THE FOURTEENTH AMENDMENT DID NOT 

STRIP THE STATES OF THEIR POWER TO MEET PROBLEMS PREVIOUSLY LEFT FOR 

INDIVIDUAL SOLUTION. DAVIDSON V. NEW ORLEANS, 96 U.S. 97, 103-104; 

BARBIER V. CONNOLLY, 113 U.S. 27, 31-32; FALLBROOK IRRIGATION DISTRICT 

V. BRADLEY, 164 U.S. 112, 157-158.  

 

IT IS MUCH TOO LATE TO ARGUE THAT LEGISLATION INTENDED TO FACILITATE 

THE OPPORTUNITY OF CHILDREN TO GET A SECULAR EDUCATION SERVES NO PUBLIC 

PURPOSE. COCHRAN V. LOUISIANA STATE BOARD OF EDUCATION, 281 U.S. 370; 

HOLMES, J., IN INTERSTATE RY. V. MASSACHUSETTS, 207 U.S. 79, 87. SEE 

OPINION OF COOLEY, J., IN STUART V. SCHOOL DISTRICT NO. 1 OF KALAMAZOO, 

30 MICH. 69(1874). THE SAME THING IS NO LESS TRUE OF LEGISLATION TO 

REIMBURSE NEEDY PARENTS, OR ALL PARENTS, FOR PAYMENT OF THE FARES OF 

THEIR CHILDREN SO THAT THEY CAN RIDE IN PUBLIC BUSSES TO AND FROM 

SCHOOLS RATHER THAN RUN THE RISK OF TRAFFIC AND OTHER HAZARDS INCIDENT 

TO WALKING OR "HITCHHIKING." SEE BARBIER V. CONNOLLY, SUPRA, AT 31.  

SEE ALSO CASES COLLECTED 63 A.L.R. 413; 118 A.L.R. 806. NOR DOES IT 

FOLLOW THAT A LAW HAS A PRIVATE RATHER THAN A PUBLIC PURPOSE BECAUSE IT 

PROVIDES THAT TAX-RAISED FUNDS WILL BE PAID TO REIMBURSE INDIVIDUALS ON 

ACCOUNT OF MONEY SPENT BY THEM IN A WAY WHICH FURTHERS A PUBLIC 

PROGRAM. SEE CARMICHAEL V. SOUTHERN COAL & COKE CO., 301 U.S. 495, 

518. SUBSIDIES AND LOANS TO INDIVIDUALS SUCH AS FARMERS AND HOME 

OWNERS, AND TO PRIVATELY OWNED TRANSPORTATION SYSTEMS, AS WELL AS MANY 

OTHER KINDS OF BUSINESSES, HAVE BEEN COMMONPLACE PRACTICES IN OUR STATE 

AND NATIONAL HISTORY.  

 

INSOFAR AS THE SECOND PHASE OF THE DUE PROCESS ARGUMENT MAY DIFFER 

FROM THE FIRST, IT IS BY SUGGESTING THAT TAXATION FOR TRANSPORTATION OF 

CHILDREN TO CHURCH SCHOOLS CONSTITUTES SUPPORT OF A RELIGION BY THE 

STATE. BUT IF THE LAW IS INVALID FOR THIS REASON, IT IS BECAUSE IT 

VIOLATES THE FIRST AMENDMENT'S PROHIBITION AGAINST THE ESTABLISHMENT OF 

RELIGION BY LAW. THIS IS THE EXACT QUESTION RAISED BY APPELLANT'S 

SECOND CONTENTION, TO CONSIDERATION OF WHICH WE NOW TURN.  

 

SECOND. THE NEW JERSEY STATUTE IS CHALLENGED AS A "LAW RESPECTING AN 

ESTABLISHMENT OF RELIGION." THE FIRST AMENDMENT, AS MADE APPLICABLE TO 

THE STATES BY THE FOURTEENTH, MURDOCK V. PENNSYLVANIA, 319 U.S. 105, 

COMMANDS THAT A STATE "SHALL MAKE NO LAW RESPECTING AN ESTABLISHMENT OF 

RELIGION, OR PROHIBITING THE FREE EXERCISE THEREOF...." THESE WORDS OF 

THE FIRST AMENDMENT REFLECTED IN THE MINDS OF EARLY AMERICANS A VIVID 

MENTAL PICTURE OF CONDITIONS AND PRACTICES WHICH THEY FERVENTLY WISHED 

TO STAMP OUT IN ORDER TO PRESERVE LIBERTY FOR THEMSELVES AND FOR THEIR 

POSTERITY. DOUBTLESS THEIR GOAL HAS NOT BEEN ENTIRELY REACHED; BUT SO 

FAR HAS THE NATION MOVED TOWARD IT THAT THE EXPRESSION "LAW RESPECTING 

AN ESTABLISHMENT OF RELIGION," PROBABLY DOES NOT SO VIVIDLY REMIND 

PRESENT-DAY AMERICANS OF THE EVILS, FEARS, AND POLITICAL PROBLEMS THAT 

CAUSED THAT EXPRESSION TO BE WRITTEN INTO OUR BILL OF RIGHTS. WHETHER 



THIS NEW JERSEY LAW IS ONE RESPECTING AN "ESTABLISHMENT OF RELIGION" 

REQUIRES AN UNDERSTANDING OF THE MEANING OF THAT LANGUAGE, PARTICULARLY 

WITH RESPECT TO THE IMPOSITION OF TAXES. ONCE AGAIN, FN4 THEREFORE, 

IT IS NOT INAPPROPRIATE BRIEFLY TO REVIEW THE BACKGROUND AND 

ENVIRONMENT OF THE PERIOD IN WHICH THAT CONSTITUTIONAL LANGUAGE WAS 

FASHIONED AND ADOPTED.  

 

A LARGE PROPORTION OF THE EARLY SETTLERS OF THIS COUNTRY CAME HERE 

FROM EUROPE TO ESCAPE THE BONDAGE OF LAWS WHICH COMPELLED THEM TO 

SUPPORT AND ATTEND GOVERNMENT-FAVORED CHURCHES. THE CENTURIES 

IMMEDIATELY BEFORE AND CONTEMPORANEOUS WITH THE COLONIZATION OF AMERICA 

HAD BEEN FILLED WITH TURMOIL, CIVIL STRIFE, AND PERSECUTIONS, GENERATED 

IN LARGE PART BY ESTABLISHED SECTS DETERMINED TO MAINTAIN THEIR 

ABSOLUTE POLITICAL AND RELIGIOUS SUPREMACY. WITH THE POWER OF 

GOVERNMENT SUPPORTING THEM, AT VARIOUS TIMES AND PLACES, CATHOLICS HAD 

PERSECUTED PROTESTANTS, PROTESTANTS HAD PERSECUTED CATHOLICS, 

PROTESTANT SECTS HAD PERSECUTED OTHER PROTESTANT SECTS, CATHOLICS OF 

ONE SHADE OF BELIEF HAD PERSECUTED CATHOLICS OF ANOTHER SHADE OF 

BELIEF, AND ALL OF THESE HAD FROM TIME TO TIME PERSECUTED JEWS. IN 

EFFORTS TO FORCE LOYALTY TO WHATEVER RELIGIOUS GROUP HAPPENED TO BE ON 

TOP AND IN LEAGUE WITH THE GOVERNMENT OF A PARTICULAR TIME AND PLACE, 

MEN AND WOMEN HAD BEEN FINED, CAST IN JAIL, CRUELLY TORTURED, AND 

KILLED. AMONG THE OFFENSES FOR WHICH THESE PUNISHMENTS HAD BEEN 

INFLICTED WERE SUCH THINGS AS SPEAKING DISRESPECTFULLY OF THE VIEWS OF 

MINISTERS OF GOVERNMENT-ESTABLISHED CHURCHES, NON-ATTENDANCE AT THOSE 

CHURCHES, EXPRESSIONS OF NON-BELIEF IN THEIR DOCTRINES, AND FAILURE TO 

PAY TAXES AND TITHES TO SUPPORT THEM. FN5  

 

THESE PRACTICES OF THE OLD WORLD WERE TRANSPLANTED TO AND BEGAN TO 

THRIVE IN THE SOIL OF THE NEW AMERICA. THE VERY CHARTERS GRANTED BY 

THE ENGLISH CROWN TO THE INDIVIDUALS AND COMPANIES DESIGNATED TO MAKE 

THE LAWS WHICH WOULD CONTROL THE DESTINIES OF THE COLONIALS AUTHORIZED 

THESE INDIVIDUALS AND COMPANIES TO ERECT RELIGIOUS ESTABLISHMENTS WHICH 

ALL, WHETHER BELIEVERS OR NON-BELIEVERS, WOULD BE REQUIRED TO SUPPORT 

AND ATTEND. FN6 AN EXERCISE OF THIS AUTHORITY WAS ACCOMPANIED BY A 

REPETITION OF MANY OF THE OLD-WORLD PRACTICES AND PERSECUTIONS.  

CATHOLICS FOUND THEMSELVES HOUNDED AND PROSCRIBED BECAUSE OF THEIR 

FAITH; QUAKERS WHO FOLLOWED THEIR CONSCIENCE WENT TO JAIL; BAPTISTS 

WERE PECULIARLY OBNOXIOUS TO CERTAIN DOMINANT PROTESTANT SECTS; MEN AND 

WOMEN OF VARIED FAITHS WHO HAPPENED TO BE IN A MINORITY IN A PARTICULAR 

LOCALITY WERE PERSECUTED BECAUSE THEY STEADFASTLY PERSISTED IN 

WORSHIPPING GOD ONLY AS THEIR OWN CONSCIENCES DICTATED. FN7 AND ALL OF 

THESE DISSENTERS WERE COMPELLED TO PAY TITHES AND TAXES FN8 TO 

SUPPORT GOVERNMENT-SPONSORED CHURCHES WHOSE MINISTERS PREACHED 

INFLAMMATORY SERMONS DESIGNED TO STRENGTHEN AND CONSOLIDATE THE 

ESTABLISHED FAITH BY GENERATING A BURNING HATRED AGAINST DISSENTERS.  

 

THESE PRACTICES BECAME SO COMMONPLACE AS TO SHOCK THE FREEDOM-LOVING 

COLONIALS INTO A FEELING OF ABHORRENCE. FN9 THE IMPOSITION OF TAXES 

TO PAY MINISTERS' SALARIES AND TO BUILD AND MAINTAIN CHURCHES AND 

CHURCH PROPERTY AROUSED THEIR INDIGNATION. FN10 IT WAS THESE FEELINGS 

WHICH FOUND EXPRESSION IN THE FIRST AMENDMENT. NO ONE LOCALITY AND NO 

ONE GROUP THROUGHOUT THE COLONIES CAN RIGHTLY BE GIVEN ENTIRE CREDIT 

FOR HAVING AROUSED THE SENTIMENT THAT CULMINATED IN ADOPTION OF THE 

BILL OF RIGHTS' PROVISIONS EMBRACING RELIGIOUS LIBERTY. BUT VIRGINIA, 

WHERE THE ESTABLISHED CHURCH HAD ACHIEVED A DOMINANT INFLUENCE IN 

POLITICAL AFFAIRS AND WHERE MANY EXCESSES ATTRACTED WIDE PUBLIC 

ATTENTION, PROVIDED A GREAT STIMULUS AND ABLE LEADERSHIP FOR THE 

MOVEMENT. THE PEOPLE THERE, AS ELSEWHERE, REACHED THE CONVICTION THAT 

INDIVIDUAL RELIGIOUS LIBERTY COULD BE ACHIEVED BEST UNDER A GOVERNMENT 

WHICH WAS STRIPPED OF ALL POWER TO TAX, TO SUPPORT, OR OTHERWISE TO 

ASSIST ANY OR ALL RELIGIONS, OR TO INTERFERE WITH THE BELIEFS OF ANY 

RELIGIOUS INDIVIDUAL OR GROUP.  

 

THE MOVEMENT TOWARD THIS END REACHED ITS DRAMATIC CLIMAX IN VIRGINIA 

IN 1785-86 WHEN THE VIRGINIA LEGISLATIVE BODY WAS ABOUT TO RENEW 



VIRGINIA'S TAX LEVY FOR THE SUPPORT OF THE ESTABLISHED CHURCH. THOMAS 

JEFFERSON AND JAMES MADISON LED THE FIGHT AGAINST THIS TAX. MADISON 

WROTE HIS GREAT MEMORIAL AND REMONSTRANCE AGAINST THE LAW. FN11 IN 

IT, HE ELOQUENTLY ARGUED THAT A TRUE RELIGION DID NOT NEED THE SUPPORT 

OF LAW; THAT NO PERSON, EITHER BELIEVER OR NON-BELIEVER, SHOULD BE 

TAXED TO SUPPORT A RELIGIOUS INSTITUTION OF ANY KIND; THAT THE BEST 

INTEREST OF A SOCIETY REQUIRED THAT THE MINDS OF MEN ALWAYS BE WHOLLY 

FREE; AND THAT CRUEL PERSECUTIONS WERE THE INEVITABLE RESULT OF 

GOVERNMENT-ESTABLISHED RELIGIONS. MADISON'S REMONSTRANCE RECEIVED 

STRONG SUPPORT THROUGHOUT VIRGINIA, FN12 AND THE ASSEMBLY POSTPONED 

CONSIDERATION OF THE PROPOSED TAX MEASURE UNTIL ITS NEXT SESSION. WHEN 

THE PROPOSAL CAME UP FOR CONSIDERATION AT THAT SESSION, IT NOT ONLY 

DIED IN COMMITTEE, BUT THE ASSEMBLY ENACTED THE FAMOUS "VIRGINIA BILL 

FOR RELIGIOUS LIBERTY" ORIGINALLY WRITTEN BY THOMAS JEFFERSON. FN13 

THE PREAMBLE TO THAT BILL STATED AMONG OTHER THINGS THAT  

 

"ALMIGHTY GOD HATH CREATED THE MIND FREE; THAT ALL ATTEMPTS TO 

INFLUENCE IT BY TEMPORAL PUNISHMENTS OR BURTHENS, OR BY CIVIL 

INCAPACITATIONS, TEND ONLY TO BEGET HABITS OF HYPOCRISY AND MEANNESS, 

AND ARE A DEPARTURE FROM THE PLAN OF THE HOLY AUTHOR OF OUR RELIGION, 

WHO BEING LORD BOTH OF BODY AND MIND, YET CHOSE NOT TO PROPAGATE IT BY 

COERCIONS ON EITHER ...; THAT TO COMPEL A MAN TO FURNISH CONTRIBUTIONS 

OF MONEY FOR THE PROPAGATION OF OPINIONS WHICH HE DISBELIEVES, IS 

SINFUL AND TYRANNICAL; THAT EVEN THE FORCING HIM TO SUPPORT THIS OR 

THAT TEACHER OF HIS OWN RELIGIOUS PERSUASION, IS DEPRIVING HIM OF THE 

COMFORTABLE LIBERTY OF GIVING HIS CONTRIBUTIONS TO THE PARTICULAR 

PASTOR, WHOSE MORALS HE WOULD MAKE HIS PATTERN ..."  

 

AND THE STATUTE ITSELF ENACTED  

 

"THAT NO MAN SHALL BE COMPELLED TO FREQUENT OR SUPPORT ANY RELIGIOUS 

WORSHIP, PLACE, OR MINISTRY WHATSOEVER, NOR SHALL BE ENFORCED, 

RESTRAINED, MOLESTED, OR BURTHENED IN HIS BODY OR GOODS, NOR SHALL 

OTHERWISE SUFFER ON ACCOUNT OF HIS RELIGIOUS OPINIONS OR BELIEF ..."  

FN14  

 

THIS COURT HAS PREVIOUSLY RECOGNIZED THAT THE PROVISIONS OF THE FIRST 

AMENDMENT, IN THE DRAFTING AND ADOPTION OF WHICH MADISON AND JEFFERSON 

PLAYED SUCH LEADING ROLES, HAD THE SAME OBJECTIVE AND WERE INTENDED TO 

PROVIDE THE SAME PROTECTION AGAINST GOVERNMENTAL INTRUSION ON RELIGIOUS 

LIBERTY AS THE VIRGINIA STATUTE. REYNOLDS V. UNITED STATES, SUPRA AT 

164; WATSON V. JONES, 13 WALL. 679; DAVIS V. BEASON, 133 U.S. 333, 

342. PRIOR TO THE ADOPTION OF THE FOURTEENTH AMENDMENT, THE FIRST 

AMENDMENT DID NOT APPLY AS A RESTRAINT AGAINST THE STATES. FN15 MOST 

OF THEM DID SOON PROVIDE SIMILAR CONSTITUTIONAL PROTECTIONS FOR 

RELIGIOUS LIBERTY. FN16 BUT SOME STATES PERSISTED FOR ABOUT HALF A 

CENTURY IN IMPOSING RESTRAINTS UPON THE FREE EXERCISE OF RELIGION AND 

IN DISCRIMINATING AGAINST PARTICULAR RELIGIOUS GROUPS. FN17 IN RECENT 

YEARS, SO FAR AS THE PROVISION AGAINST THE ESTABLISHMENT OF A RELIGION 

IS CONCERNED, THE QUESTION HAS MOST FREQUENTLY ARISEN IN CONNECTION 

WITH PROPOSED STATE AID TO CHURCH SCHOOLS AND EFFORTS TO CARRY ON 

RELIGIOUS TEACHINGS IN THE PUBLIC SCHOOLS IN ACCORDANCE WITH THE TENETS 

OF A PARTICULAR SECT. FN18 SOME CHURCHES HAVE EITHER SOUGHT OR 

ACCEPTED STATE FINANCIAL SUPPORT FOR THEIR SCHOOLS. HERE AGAIN THE 

EFFORTS TO OBTAIN STATE AID OR ACCEPTANCE OF IT HAVE NOT BEEN LIMITED 

TO ANY ONE PARTICULAR FAITH. FN19 THE STATE COURTS, IN THE MAIN, HAVE 

REMAINED FAITHFUL TO THE LANGUAGE OF THEIR OWN CONSTITUTIONAL 

PROVISIONS DESIGNED TO PROTECT RELIGIOUS FREEDOM AND TO SEPARATE 

RELIGIONS AND GOVERNMENTS. THEIR DECISIONS, HOWEVER, SHOW THE 

DIFFICULTY IN DRAWING THE LINE BETWEEN TAX LEGISLATION WHICH PROVIDES 

FUNDS FOR THE WELFARE OF THE GENERAL PUBLIC AND THAT WHICH IS DESIGNED 

TO SUPPORT INSTITUTIONS WHICH TEACH RELIGION. FN20  

 

THE MEANING AND SCOPE OF THE FIRST AMENDMENT, PREVENTING 

ESTABLISHMENT OF RELIGION OR PROHIBITING THE FREE EXERCISE THEREOF, IN 

THE LIGHT OF ITS HISTORY AND THE EVILS IT WAS DESIGNED FOREVER TO 



SUPPRESS, HAVE BEEN SEVERAL TIMES ELABORATED BY THE DECISIONS OF THIS 

COURT PRIOR TO THE APPLICATION OF THE FIRST AMENDMENT TO THE STATES BY 

THE FOURTEENTH N21. THE BROAD MEANING GIVEN THE AMENDMENT BY THESE 

EARLIER CASES HAS BEEN ACCEPTED BY THIS COURT IN ITS DECISIONS 

CONCERNING AN INDIVIDUAL'S RELIGIOUS FREEDOM RENDERED SINCE THE 

FOURTEENTH AMENDMENT WAS INTERPRETED TO MAKE THE PROHIBITIONS OF THE 

FIRST APPLICABLE TO STATE ACTION ABRIDGING RELIGIOUS FREEDOM. FN22 

THERE IS EVERY REASON TO GIVE THE SAME APPLICATION AND BROAD 

INTERPRETATION TO THE "ESTABLISHMENT OF RELIGION" CLAUSE. THE 

INTERRELATION OF THESE COMPLEMENTARY CLAUSES WAS WELL SUMMARIZED IN A 

STATEMENT OF THE COURT OF APPEALS OF SOUTH CAROLINA, FN23 QUOTED WITH 

APPROVAL BY THIS COURT IN WATSON V. JONES, 13 WALL. 679, 730: "THE 

STRUCTURE OF OUR GOVERNMENT HAS, FOR THE PRESERVATION OF CIVIL LIBERTY, 

RESCUED THE TEMPORAL INSTITUTIONS FROM RELIGIOUS INTERFERENCE. ON THE 

OTHER HAND, IT HAS SECURED RELIGIOUS LIBERTY FROM THE INVASION OF THE 

CIVIL AUTHORITY."  

 

THE "ESTABLISHMENT OF RELIGION" CLAUSE OF THE FIRST AMENDMENT MEANS 

AT LEAST THIS: NEITHER A STATE NOR THE FEDERAL GOVERNMENT CAN SET UP A 

CHURCH. NEITHER CAN PASS LAWS WHICH AID ONE RELIGION, AID ALL 

RELIGIONS, OR PREFER ONE RELIGION OVER ANOTHER. NEITHER CAN FORCE NOR 

INFLUENCE A PERSON TO GO TO OR TO REMAIN AWAY FROM CHURCH AGAINST HIS 

WILL OR FORCE HIM TO PROFESS A BELIEF OR DISBELIEF IN ANY RELIGION. NO 

PERSON CAN BE PUNISHED FOR ENTERTAINING OR PROFESSING RELIGIOUS BELIEFS 

OR DISBELIEFS, FOR CHURCH ATTENDANCE OR NON-ATTENDANCE. NO TAX IN ANY 

AMOUNT, LARGE OR SMALL, CAN BE LEVIED TO SUPPORT ANY RELIGIOUS 

ACTIVITIES OR INSTITUTIONS, WHATEVER THEY MAY BE CALLED, OR WHATEVER 

FORM THEY MAY ADOPT TO TEACH OR PRACTICE RELIGION. NEITHER A STATE NOR 

THE FEDERAL GOVERNMENT CAN, OPENLY OR SECRETLY, PARTICIPATE IN THE 

AFFAIRS OF ANY RELIGIOUS ORGANIZATIONS OR GROUPS AND VICE VERSA. IN 

THE WORDS OF JEFFERSON, THE CLAUSE AGAINST ESTABLISHMENT OF RELIGION BY 

LAW WAS INTENDED TO ERECT "A WALL OF SEPARATION BETWEEN CHURCH AND 

STATE." REYNOLDS V. UNITED STATES, SUPRA AT 164.  

 

WE MUST CONSIDER THE NEW JERSEY STATUTE IN ACCORDANCE WITH THE 

FOREGOING LIMITATIONS IMPOSED BY THE FIRST AMENDMENT. BUT WE MUST NOT 

STRIKE THAT STATE STATUTE DOWN IF IT IS WITHIN THE STATE'S 

CONSTITUTIONAL POWER EVEN THOUGH IT APPROACHES THE VERGE OF THAT 

POWER. SEE INTERSTATE RY. V. MASSACHUSETTS, HOLMES, J., SUPRA AT 85, 

88. NEW JERSEY CANNOT CONSISTENTLY WITH THE "ESTABLISHMENT OF 

RELIGION" CLAUSE OF THE FIRST AMENDMENT CONTRIBUTE TAX-RAISED FUNDS TO 

THE SUPPORT OF AN INSTITUTION WHICH TEACHES THE TENETS AND FAITH OF ANY 

CHURCH. ON THE OTHER HAND, OTHER LANGUAGE OF THE AMENDMENT COMMANDS 

THAT NEW JERSEY CANNOT HAMPER ITS CITIZENS IN THE FREE EXERCISE OF 

THEIR OWN RELIGION. CONSEQUENTLY, IT CANNOT EXCLUDE INDIVIDUAL 

CATHOLICS, LUTHERANS, MOHAMMEDANS, BAPTISTS, JEWS, METHODISTS, NON 

BELIEVERS, PRESBYTERIANS, OR THE MEMBERS OF ANY OTHER FAITH, BECAUSE OF 

THEIR FAITH, OR LACK OF IT, FROM RECEIVING THE BENEFITS OF PUBLIC 

WELFARE LEGISLATION. WHILE WE DO NOT MEAN TO INTIMATE THAT A STATE 

COULD NOT PROVIDE TRANSPORTATION ONLY TO CHILDREN ATTENDING PUBLIC 

SCHOOLS, WE MUST BE CAREFUL, IN PROTECTING THE CITIZENS OF NEW JERSEY 

AGAINST STATE-ESTABLISHED CHURCHES, TO BE SURE THAT WE DO NOT 

INADVERTENTLY PROHIBIT NEW JERSEY FROM EXTENDING ITS GENERAL STATE LAW 

BENEFITS TO ALL ITS CITIZENS WITHOUT REGARD TO THEIR RELIGIOUS BELIEF.  

 

MEASURED BY THESE STANDARDS, WE CANNOT SAY THAT THE FIRST AMENDMENT 

PROHIBITS NEW JERSEY FROM SPENDING TAX-RAISED FUNDS TO PAY THE BUS 

FARES OF PAROCHIAL SCHOOL PUPILS AS A PART OF A GENERAL PROGRAM UNDER 

WHICH IT PAYS THE FARES OF PUPILS ATTENDING PUBLIC AND OTHER SCHOOLS.  

IT IS UNDOUBTEDLY TRUE THAT CHILDREN ARE HELPED TO GET TO CHURCH 

SCHOOLS. THERE IS EVEN A POSSIBILITY THAT SOME OF THE CHILDREN MIGHT 

NOT BE SENT TO THE CHURCH SCHOOLS IF THE PARENTS WERE COMPELLED TO PAY 

THEIR CHILDREN'S BUS FARES OUT OF THEIR OWN POCKETS WHEN TRANSPORTATION 

TO A PUBLIC SCHOOL WOULD HAVE BEEN PAID FOR BY THE STATE. THE SAME 

POSSIBILITY EXISTS WHERE THE STATE REQUIRES A LOCAL TRANSIT COMPANY TO 

PROVIDE REDUCED FARES TO SCHOOL CHILDREN INCLUDING THOSE ATTENDING 



PAROCHIAL SCHOOLS, FN24 OR WHERE A MUNICIPALLY OWNED TRANSPORTATION 

SYSTEM UNDERTAKES TO CARRY ALL SCHOOL CHILDREN FREE OF CHARGE.  

MOREOVER, STATE-PAID POLICEMEN, DETAILED TO PROTECT CHILDREN GOING TO 

AND FROM CHURCH SCHOOLS FROM THE VERY REAL HAZARDS OF TRAFFIC, WOULD 

SERVE MUCH THE SAME PURPOSE AND ACCOMPLISH MUCH THE SAME RESULT AS 

STATE PROVISIONS INTENDED TO GUARANTEE FREE TRANSPORTATION OF A KIND 

WHICH THE STATE DEEMS TO BE BEST FOR THE SCHOOL CHILDREN'S WELFARE.  

AND PARENTS MIGHT REFUSE TO RISK THEIR CHILDREN TO THE SERIOUS DANGER 

OF TRAFFIC ACCIDENTS GOING TO AND FROM PAROCHIAL SCHOOLS, THE 

APPROACHES TO WHICH WERE NOT PROTECTED BY POLICEMEN. SIMILARLY, 

PARENTS MIGHT BE RELUCTANT TO PERMIT THEIR CHILDREN TO ATTEND SCHOOLS 

WHICH THE STATE HAD CUT OFF FROM SUCH GENERAL GOVERNMENT SERVICES AS 

ORDINARY POLICE AND FIRE PROTECTION, CONNECTIONS FOR SEWAGE DISPOSAL, 

PUBLIC HIGHWAYS AND SIDEWALKS. OF COURSE, CUTTING OFF CHURCH SCHOOLS 

FROM THESE SERVICES, SO SEPARATE AND SO INDISPUTABLY MARKED OFF FROM 

THE RELIGIOUS FUNCTION, WOULD MAKE IT FAR MORE DIFFICULT FOR THE 

SCHOOLS TO OPERATE. BUT SUCH IS OBVIOUSLY NOT THE PURPOSE OF THE FIRST 

AMENDMENT. THAT AMENDMENT REQUIRES THE STATE TO BE A NEUTRAL IN ITS 

RELATIONS WITH GROUPS OF RELIGIOUS BELIEVERS AND NON-BELIEVERS; IT DOES 

NOT REQUIRE THE STATE TO BE THEIR ADVERSARY. STATE POWER IS NO MORE TO 

BE USED SO AS TO HANDICAP RELIGIONS THAN IT IS TO FAVOR THEM.  

 

THIS COURT HAS SAID THAT PARENTS MAY, IN THE DISCHARGE OF THEIR DUTY 

UNDER STATE COMPULSORY EDUCATION LAWS, SEND THEIR CHILDREN TO A 

RELIGIOUS RATHER THAN A PUBLIC SCHOOL IF THE SCHOOL MEETS THE SECULAR 

EDUCATIONAL REQUIREMENTS WHICH THE STATE HAS POWER TO IMPOSE. SEE 

PIERCE V. SOCIETY OF SISTERS, 268 U.S. 510. IT APPEARS THAT THESE 

PAROCHIAL SCHOOLS MEET NEW JERSEY'S REQUIREMENTS. THE STATE 

CONTRIBUTES NO MONEY TO THE SCHOOLS. IT DOES NOT SUPPORT THEM. ITS 

LEGISLATION, AS APPLIED, DOES NO MORE THAN PROVIDE A GENERAL PROGRAM TO 

HELP PARENTS GET THEIR CHILDREN, REGARDLESS OF THEIR RELIGION, SAFELY 

AND EXPEDITIOUSLY TO AND FROM ACCREDITED SCHOOLS.  

 

THE FIRST AMENDMENT HAS ERECTED A WALL BETWEEN CHURCH AND STATE.  

THAT WALL MUST BE KEPT HIGH AND IMPREGNABLE. WE COULD NOT APPROVE THE 

SLIGHTEST BREACH. NEW JERSEY HAS NOT BREACHED IT HERE. AFFIRMED.  

 

FN1 "WHENEVER IN ANY DISTRICT THERE ARE CHILDREN LIVING REMOTE FROM 

ANY SCHOOLHOUSE, THE BOARD OF EDUCATION OF THE DISTRICT MAY MAKE RULES 

AND CONTRACTS FOR THE TRANSPORTATION OF SUCH CHILDREN TO AND FROM 

SCHOOL, INCLUDING THE TRANSPORTATION OF SCHOOL CHILDREN TO AND FROM 

SCHOOL OTHER THAN A PUBLIC SCHOOL, EXCEPT SUCH SCHOOL AS IS OPERATED 

FOR PROFIT IN WHOLE OR IN PART.  

 

"WHEN ANY SCHOOL DISTRICT PROVIDES ANY TRANSPORTATION FOR PUBLIC 

SCHOOL CHILDREN TO AND FROM SCHOOL, TRANSPORTATION FROM ANY POINT IN 

SUCH ESTABLISHED SCHOOL ROUTE TO ANY OTHER POINT IN SUCH ESTABLISHED 

SCHOOL ROUTE SHALL BE SUPPLIED TO SCHOOL CHILDREN RESIDING IN SUCH 

SCHOOL DISTRICT IN GOING TO AND FROM SCHOOL OTHER THAN A PUBLIC SCHOOL, 

EXCEPT SUCH SCHOOL AS IS OPERATED FOR PROFIT IN WHOLE OR IN PART." NEW 

JERSEY LAWS, 1941, C. 191, P. 581; N.J.R.S. CUM. SUPP., TIT. 18, C. 14, 

SEC. 8.  

 

FN2 APPELLANT DOES NOT CHALLENGE THE NEW JERSEY STATUTE OR THE 

RESOLUTION ON THE GROUND THAT EITHER VIOLATES THE EQUAL PROTECTION 

CLAUSE OF THE FOURTEENTH AMENDMENT BY EXCLUDING PAYMENT FOR THE 

TRANSPORTATION OF ANY PUPIL WHO ATTENDS A "PRIVATE SCHOOL RUN FOR 

PROFIT." ALTHOUGH THE TOWNSHIP RESOLUTION AUTHORIZED REIMBURSEMENT 

ONLY FOR PARENTS OF PUBLIC AND CATHOLIC SCHOOL PUPILS, APPELLANT DOES 

NOT ALLEGE, NOR IS THERE ANYTHING IN THE RECORD WHICH WOULD OFFER THE 

SLIGHTEST SUPPORT TO AN ALLEGATION, THAT THERE WERE ANY CHILDREN IN THE 

TOWNSHIP WHO ATTENDED OR WOULD HAVE ATTENDED, BUT FOR WANT OF 

TRANSPORTATION, ANY BUT PUBLIC AND CATHOLIC SCHOOLS. IT WILL BE 

APPROPRIATE TO CONSIDER THE EXCLUSION OF STUDENTS OF PRIVATE SCHOOLS 

OPERATED FOR PROFIT WHEN AND IF IT IS PROVED TO HAVE OCCURRED, IS MADE 

THE BASIS OF A SUIT BY ONE IN A POSITION TO CHALLENGE IT, AND NEW 



JERSEY'S HIGHEST COURT HAS RULED ADVERSELY TO THE CHALLENGER. STRIKING 

DOWN A STATE LAW IS NOT A MATTER OF SUCH LIGHT MOMENT THAT IT SHOULD BE 

DONE BY A FEDERAL COURT EX MERO MOTU ON A POSTULATE NEITHER CHARGED NOR 

PROVED, BUT WHICH RESTS ON NOTHING BUT A POSSIBILITY. CF. LIVERPOOL, 

N.Y. & P.S.S. CO. V. COMM'RS OF EMIGRATION, 113 U.S. 33, 39.  

 

FN3 IT MIGHT HOLD THE EXCEPTING CLAUSE TO BE INVALID, AND SUSTAIN 

THE STATUTE WITH THAT CLAUSE EXCISED. N.J.R.S., TIT. 1, C. 1, SEC. 10, 

PROVIDES WITH REGARD TO ANY STATUTE THAT IF "ANY PROVISION THEREOF, 

SHALL BE DECLARED TO BE UNCONSTITUTIONAL ... IN WHOLE OR IN PART, BY 

A COURT OF COMPETENT JURISDICTION, SUCH ... ARTICLE ... SHALL, TO 

THE EXTENT THAT IT IS NOT UNCONSTITUTIONAL, ... BE ENFORCED...." THE 

OPINION OF THE COURT OF ERRORS AND APPEALS IN THIS VERY CASE SUGGESTS 

THAT STATE LAW NOW AUTHORIZES TRANSPORTATION OF ALL PUPILS. ITS 

OPINION STATED: "SINCE WE HOLD THAT THE LEGISLATURE MAY APPROPRIATE 

GENERAL STATE FUNDS OR AUTHORIZE THE USE OF LOCAL FUNDS FOR THE 

TRANSPORTATION OF PUPILS TO ANY SCHOOL, WE CONCLUDE THAT SUCH 

AUTHORIZATION OF THE USE OF LOCAL FUNDS IS LIKEWISE AUTHORIZED BY 

PAMPH. L. 1941, CH. 191, AND R.S. 18:7-78." 133 N.J.L. 350, 354, 44 

A.2D 333, 337.  

 

FN4 SEE REYNOLDS V. UNITED STATES, 98 U.S. 145, 162; CF. KNOWLTON V. 

MOORE, 178 U.S. 41, 89, 106.  

 

FN5 SEE E.G. MACAULAY, HISTORY OF ENGLAND (1849) I, CC. 2, 4; THE 

CAMBRIDGE MODERN HISTORY (1908) V, CC. V, IX, XI; BEARD, RISE OF 

AMERICAN CIVILIZATION (1933) I, 60; COBB, RISE OF RELIGIOUS LIBERTY IN 

AMERICA (1902) C. II; SWEET, THE STORY OF RELIGION IN AMERICA (1939) C. 

II; SWEET, RELIGION IN COLONIAL AMERICA (1942) 320-322. FN6 SEE 

E.G. THE CHARTER OF THE COLONY OF CAROLINA WHICH GAVE THE GRANTEES THE 

RIGHT OF "PATRONAGE AND ADVOWSONS OF ALL THE CHURCHES AND CHAPELS ... 

TOGETHER WITH LICENCE AND POWER TO BUILD AND FOUND CHURCHES, CHAPELS 

AND ORATORIES ... AND TO CAUSE THEM TO BE DEDICATED AND CONSECRATED, 

ACCORDING TO THE ECCLESIASTICAL LAWS OF OUR KINGDOM OF ENGLAND."  

POORE, CONSTITUTIONS (1878) II, 1390, 1391. THAT OF MARYLAND GAVE TO 

THE GRANTEE LORD BALTIMORE "THE PATRONAGES, AND ADVOWSONS OF ALL 

CHURCHES WHICH ... SHALL HAPPEN TO BE BUILT, TOGETHER WITH LICENCE 

AND FACULTY OF ERECTING AND FOUNDING CHURCHES, CHAPELS, AND PLACES OF 

WORSHIP ... AND OF CAUSING THE SAME TO BE DEDICATED AND CONSECRATED 

ACCORDING TO THE ECCLESIASTICAL LAWS OF OUR KINGDOM OF ENGLAND, WITH 

ALL, AND SINGULAR SUCH, AND AS AMPLE RIGHTS, JURISDICTIONS, PRIVILEGES, 

... AS ANY BISHOP ... IN OUR KINGDOM OF ENGLAND, EVER ... HATH HAD 

..." MACDONALD, DOCUMENTARY SOURCE BOOK OF AMERICAN HISTORY (1934) 

31, 33. THE COMMISSION OF NEW HAMPSHIRE OF 1680, POORE, SUPRA, II, 

1277, STATED: "AND ABOVE ALL THINGS WE DO BY THESE PRESENTS WILL, 

REQUIRE AND COMAND OUR SAID COUNCILL TO TAKE ALL POSSIBLE CARE FOR YE 

DISCOUNTENANCING OF VICE AND ENCOURAGING OF VIRTUE AND GOOD LIVING; AND 

THAT BY SUCH EXAMPLES YE INFIDLE MAY BE INVITED AND DESIRE TO PARTAKE 

OF YE CHRISTIAN RELIGION, AND FOR YE GREATER EASE AND SATISFACTION OF 

YE SD LOVING SUBJECTS IN MATTERS OF RELIGION, WE DO HEREBY REQUIRE AND 

COMAND YT LIBERTY OF CONSCIENCE SHALL BE ALLOWED UNTO ALL PROTESTANTS; 

YT SUCH ESPECIALLY AS SHALL BE CONFORMABLE TO YE RITES OF YE CHURCH OF 

ENGD SHALL BE PARTICULARLY COUNTENANCED AND ENCOURAGED." SEE ALSO 

PAWLET V. CLARK, 9 CRANCH 292.  

 

FN7 SEE E.G. SEMPLE, BAPTISTS IN VIRGINIA (1894); SWEET, RELIGION IN 

COLONIAL AMERICA, SUPRA AT 131-152, 322-339.  

 

FN8 ALMOST EVERY COLONY EXACTED SOME KIND OF TAX FOR CHURCH 

SUPPORT. SEE E.G. COBB, OP. CIT. SUPRA, NOTE 5, 110(VIRGINIA); 

131(NORTH CAROLINA); 169(MASSACHUSETTS); 270(CONNECTICUT); 304, 310, 

339(NEW YORK); 386(MARYLAND); 295(NEW HAMPSHIRE).  

 

FN9 MADISON WROTE TO A FRIEND IN 1774: "THAT DIABOLICAL, HELL 

CONCEIVED PRINCIPLE OF PERSECUTION RAGES AMONG SOME ... THIS VEXES ME 

THE WORST OF ANYTHING WHATEVER. THERE ARE AT THIS TIME IN THE ADJACENT 



COUNTRY NOT LESS THAN FIVE OR SIX WELL-MEANING MEN IN CLOSE JAIL FOR 

PUBLISHING THEIR RELIGIOUS SENTIMENTS, WHICH IN THE MAIN ARE VERY 

ORTHODOX. I HAVE NEITHER PATIENCE TO HEAR, TALK, OR THINK OF ANYTHING 

RELATIVE TO THIS MATTER; FOR I HAVE SQUABBLED AND SCOLDED, ABUSED AND 

RIDICULED, SO LONG ABOUT IT TO LITTLE PURPOSE, THAT I AM WITHOUT COMMON 

PATIENCE. SO I MUST BEG YOU TO PITY ME, AND PRAY FOR LIBERTY OF 

CONSCIENCE TO ALL." I WRITINGS OF JAMES MADISON (1900) 18, 21.  

 

FN10 VIRGINIA'S RESISTANCE TO TAXATION FOR CHURCH SUPPORT WAS 

CRYSTALLIZED IN THE FAMOUS "PARSONS' CAUSE" ARGUED BY PATRICK HENRY IN 

1763. FOR AN ACCOUNT SEE COBB, OP. CIT., SUPRA, NOTE 5, 108-111.  

 

FN11 II WRITINGS OF JAMES MADISON, 183.  

 

FN12 IN A RECENTLY DISCOVERED COLLECTION OF MADISON'S PAPERS, 

MADISON RECOLLECTED THAT HIS REMONSTRANCE "MET WITH THE APPROBATION OF 

THE BAPTISTS, THE PRESBYTERIANS, THE QUAKERS, AND THE FEW ROMAN 

CATHOLICS, UNIVERSALLY; OF THE METHODISTS IN PART; AND EVEN OF NOT A 

FEW OF THE SECT FORMERLY ESTABLISHED BY LAW." MADISON, MONOPOLIES, 

PERPETUITIES, CORPORATIONS, ECCLESIASTICAL ENDOWMENTS, IN FLEET, 

MADISON'S "DETACHED MEMORANDUM," 3 WILLIAM AND MARY Q. (1946) 534, 551, 

555.  

 

FN13 FOR ACCOUNTS OF BACKGROUND AND EVOLUTION OF THE VIRGINIA BILL 

FOR RELIGIOUS LIBERTY SEE E.G. JAMES, THE STRUGGLE FOR RELIGIOUS 

LIBERTY IN VIRGINIA (1900); THOM, THE STRUGGLE FOR RELIGIOUS FREEDOM IN 

VIRGINIA: THE BAPTISTS (1900); COBB, OP. CIT., SUPRA, NOTE 5, 74-115; 

MADISON, MONOPOLIES, PERPETUITIES, CORPORATIONS, ECCLESIASTICAL 

ENDOWMENTS, OP. CIT., SUPRA, NOTE 12, 554, 556.  

 

FN14 12 HENING, STATUTES OF VIRGINIA (1823) 84; COMMAGER, DOCUMENTS 

OF AMERICAN HISTORY (1944) 125.  

 

FN15 PERMOLI V. NEW ORLEANS, 3 HOW. 589. CF. BARRON V. BALTIMORE, 

7 PET. 243.  

 

FN16 FOR A COLLECTION OF STATE CONSTITUTIONAL PROVISIONS ON FREEDOM 

OF RELIGION SEE GABEL, PUBLIC FUNDS FOR CHURCH AND PRIVATE SCHOOLS 

(1937) 148-149. SEE ALSO 2 COOLEY, CONSTITUTIONAL LIMITATIONS (1927) 

960-985.  

 

FN17 TEST PROVISIONS FORBADE OFFICEHOLDERS TO "DENY ... THE TRUTH 

OF THE PROTESTANT RELIGION," E.G. CONSTITUTION OF NORTH CAROLINA (1776) 

SEC. XXXII, II POORE, SUPRA, 1413. MARYLAND PERMITTED TAXATION FOR 

SUPPORT OF THE CHRISTIAN RELIGION AND LIMITED CIVIL OFFICE TO 

CHRISTIANS UNTIL 1818, ID., I, 819, 820, 832.  

 

FN18 SEE NOTE 50 YALE L.J. (1941) 917; SEE ALSO CASES COLLECTED 14 

L.R.A. 418; 5 A.L.R. 879; 141 A.L.R. 1148.  

 

FN19 SEE CASES COLLECTED 14 L.R.A. 418; 5 A.L.R. 879; 141 A.L.R. 

1148.  

 

FN20 IBID. SEE ALSO COOLEY, OP. CIT., SUPRA, NOTE 16.  

 

FN21 TERRETT V. TAYLOR, 9 CRANCH 43; WATSON V. JONES, 13 WALL. 679; 

DAVIS V. BEASON, 133 U.S. 333; CF. REYNOLDS V. UNITED STATES, SUPRA, 

162; REUBEN QUICK BEAR V. LEUPP, 210 U.S. 50.  

 

FN22 CANTWELL V. CONNECTICUT, 310 U.S. 296; JAMISON V. TEXAS, 318 

U.S. 413; LARGENT V. TEXAS, 318 U.S. 418; MURDOCK V. PENNSYLVANIA, 

SUPRA; WEST VIRGINIA STATE BOARD OF EDUCATION V. BARNETTE, 319 U.S. 

624; FOLLETT V. MCCORMICK, 321 U.S. 573; MARSH V. ALABAMA, 326 U.S. 

501. CF. BRADFIELD V. ROBERTS, 175 U.S. 291.  

 

FN23 HARMON V. DREHER, SPEER'S EQUITY REPORTS (S.C., 1843), 87, 



120.  

 

FN24 NEW JERSEY LONG AGO PERMITTED PUBLIC UTILITIES TO CHARGE SCHOOL 

CHILDREN REDUCED RATES. SEE PUBLIC S.R. CO. V. PUBLIC UTILITY COMM'RS, 

81 N.J.L. 363, 80 A. 27(1911); SEE ALSO INTERSTATE RY. V. 

MASSACHUSETTS, SUPRA. THE DISTRICT OF COLUMBIA CODE REQUIRES THAT THE 

NEW CHARTER OF THE DISTRICT PUBLIC TRANSPORTATION COMPANY PROVIDE A 

THREE-CENT FARE "FOR SCHOOL CHILDREN ... GOING TO AND FROM PUBLIC, 

PAROCHIAL, OR LIKE SCHOOLS ..." 47 STAT. 752, 759.  

 

MR. JUSTICE JACKSON, DISSENTING.  

 

I FIND MYSELF, CONTRARY TO FIRST IMPRESSIONS, UNABLE TO JOIN IN THIS 

DECISION. I HAVE A SYMPATHY, THOUGH IT IS NOT IDEOLOGICAL, WITH 

CATHOLIC CITIZENS WHO ARE COMPELLED BY LAW TO PAY TAXES FOR PUBLIC 

SCHOOLS, AND ALSO FEEL CONSTRAINED BY CONSCIENCE AND DISCIPLINE TO 

SUPPORT OTHER SCHOOLS FOR THEIR OWN CHILDREN. SUCH RELIEF TO THEM AS 

THIS CASE INVOLVES IS NOT IN ITSELF A SERIOUS BURDEN TO TAXPAYERS AND I 

HAD ASSUMED IT TO BE AS LITTLE SERIOUS IN PRINCIPLE. STUDY OF THIS 

CASE CONVINCES ME OTHERWISE. THE COURT'S OPINION MARSHALS EVERY 

ARGUMENT IN FAVOR OF STATE AID AND PUTS THE CASE IN ITS MOST FAVORABLE 

LIGHT, BUT MUCH OF ITS REASONING CONFIRMS MY CONCLUSIONS THAT THERE ARE 

NO GOOD GROUNDS UPON WHICH TO SUPPORT THE PRESENT LEGISLATION. IN 

FACT, THE UNDERTONES OF THE OPINION, ADVOCATING COMPLETE AND 

UNCOMPROMISING SEPARATION OF CHURCH FROM STATE, SEEM UTTERLY DISCORDANT 

WITH ITS CONCLUSION YIELDING SUPPORT TO THEIR COMMINGLING IN 

EDUCATIONAL MATTERS. THE CASE WHICH IRRESISTIBLY COMES TO MIND AS THE 

MOST FITTING PRECEDENT IS THAT OF JULIA WHO, ACCORDING TO BYRON'S 

REPORTS, "WHISPERING 'I WILL NE'ER CONSENT,' - CONSENTED."  

 

I.  

 

THE COURT SUSTAINS THIS LEGISLATION BY ASSUMING TWO DEVIATIONS FROM 

THE FACTS OF THIS PARTICULAR CASE; FIRST, IT ASSUMES A STATE OF FACTS 

THE RECORD DOES NOT SUPPORT, AND SECONDLY, IT REFUSES TO CONSIDER FACTS 

WHICH ARE INESCAPABLE ON THE RECORD.  

 

THE COURT CONCLUDES THAT THIS "LEGISLATION, AS APPLIED, DOES NO MORE 

THAN PROVIDE A GENERAL PROGRAM TO HELP PARENTS GET THEIR CHILDREN, 

REGARDLESS OF THEIR RELIGION, SAFELY AND EXPEDITIOUSLY TO AND FROM 

ACCREDITED SCHOOLS," AND IT DRAWS A COMPARISON BETWEEN "STATE 

PROVISIONS INTENDED TO GUARANTEE FREE TRANSPORTATION" FOR SCHOOL 

CHILDREN WITH SERVICES SUCH AS POLICE AND FIRE PROTECTION, AND IMPLIES 

THAT WE ARE HERE DEALING WITH "LAWS AUTHORIZING NEW TYPES OF PUBLIC 

SERVICES ..." THIS HYPOTHESIS PERMEATES THE OPINION. THE FACTS WILL 

NOT BEAR THAT CONSTRUCTION.  

 

THE TOWNSHIP OF EWING IS NOT FURNISHING TRANSPORTATION TO THE 

CHILDREN IN ANY FORM; IT IS NOT OPERATING SCHOOL BUSSES ITSELF OR 

CONTRACTING FOR THEIR OPERATION; AND IT IS NOT PERFORMING ANY PUBLIC 

SERVICE OF ANY KIND WITH THIS TAXPAYER'S MONEY. ALL SCHOOL CHILDREN 

ARE LEFT TO RIDE AS ORDINARY PAYING PASSENGERS ON THE REGULAR BUSSES 

OPERATED BY THE PUBLIC TRANSPORTATION SYSTEM. WHAT THE TOWNSHIP DOES, 

AND WHAT THE TAXPAYER COMPLAINS OF, IS AT STATED INTERVALS TO REIMBURSE 

PARENTS FOR THE FARES PAID, PROVIDED THE CHILDREN ATTEND EITHER PUBLIC 

SCHOOLS OR CATHOLIC CHURCH SCHOOLS. THIS EXPENDITURE OF TAX FUNDS HAS 

NO POSSIBLE EFFECT ON THE CHILD'S SAFETY OR EXPEDITION IN TRANSIT. AS 

PASSENGERS ON THE PUBLIC BUSSES THEY TRAVEL AS FAST AND NO FASTER, AND 

ARE AS SAFE AND NO SAFER, SINCE THEIR PARENTS ARE REIMBURSED AS 

BEFORE.  

 

IN ADDITION TO THUS ASSUMING A TYPE OF SERVICE THAT DOES NOT EXIST, 

THE COURT ALSO INSISTS THAT WE MUST CLOSE OUR EYES TO A DISCRIMINATION 

WHICH DOES EXIST. THE RESOLUTION WHICH AUTHORIZES DISBURSEMENT OF THIS 

TAXPAYER'S MONEY LIMITS REIMBURSEMENT TO THOSE WHO ATTEND PUBLIC 

SCHOOLS AND CATHOLIC SCHOOLS. THAT IS THE WAY THE ACT IS APPLIED TO 



THIS TAXPAYER.  

 

THE NEW JERSEY ACT IN QUESTION MAKES THE CHARACTER OF THE SCHOOL, NOT 

THE NEEDS OF THE CHILDREN, DETERMINE THE ELIGIBILITY OF PARENTS TO 

REIMBURSEMENT. THE ACT PERMITS PAYMENT FOR TRANSPORTATION TO PAROCHIAL 

SCHOOLS OR PUBLIC SCHOOLS BUT PROHIBITS IT TO PRIVATE SCHOOLS OPERATED 

IN WHOLE OR IN PART FOR PROFIT. CHILDREN OFTEN ARE SENT TO PRIVATE 

SCHOOLS BECAUSE THEIR PARENTS FEEL THAT THEY REQUIRE MORE INDIVIDUAL 

INSTRUCTION THAN PUBLIC SCHOOLS CAN PROVIDE, OR BECAUSE THEY ARE 

BACKWARD OR DEFECTIVE AND NEED SPECIAL ATTENTION. IF ALL CHILDREN OF 

THE STATE WERE OBJECTS OF IMPARTIAL SOLICITUDE, NO REASON IS OBVIOUS 

FOR DENYING TRANSPORTATION REIMBURSEMENT TO STUDENTS OF THIS CLASS, FOR 

THESE OFTEN ARE AS NEEDY AND AS WORTHY AS THOSE WHO GO TO PUBLIC OR 

PAROCHIAL SCHOOLS. REFUSAL TO REIMBURSE THOSE WHO ATTEND SUCH SCHOOLS 

IS UNDERSTANDABLE ONLY IN THE LIGHT OF A PURPOSE TO AID THE SCHOOLS, 

BECAUSE THE STATE MIGHT WELL ABSTAIN FROM AIDING A PROFIT-MAKING 

PRIVATE ENTERPRISE. THUS, UNDER THE ACT AND RESOLUTION BROUGHT TO US 

BY THIS CASE, CHILDREN ARE CLASSIFIED ACCORDING TO THE SCHOOLS THEY 

ATTEND AND ARE TO BE AIDED IF THEY ATTEND THE PUBLIC SCHOOLS OR PRIVATE 

CATHOLIC SCHOOLS, AND THEY ARE NOT ALLOWED TO BE AIDED IF THEY ATTEND 

PRIVATE SECULAR SCHOOLS OR PRIVATE RELIGIOUS SCHOOLS OF OTHER FAITHS.  

 

OF COURSE, THIS CASE IS NOT ONE OF A BAPTIST OR A JEW OR AN 

EPISCOPALIAN OR A PUPIL OF A PRIVATE SCHOOL COMPLAINING OF 

DISCRIMINATION. IT IS ONE OF A TAXPAYER URGING THAT HE IS BEING TAXED 

FOR AN UNCONSTITUTIONAL PURPOSE. I THINK HE IS ENTITLED TO HAVE US 

CONSIDER THE ACT JUST AS IT IS WRITTEN. THE STATEMENT BY THE NEW 

JERSEY COURT THAT IT HOLDS THE LEGISLATURE MAY AUTHORIZE USE OF LOCAL 

FUNDS "FOR THE TRANSPORTATION OF PUPILS TO ANY SCHOOL," 133 N.J.L. 350, 

354, 44 A.2D 333, 337, IN VIEW OF THE OTHER CONSTITUTIONAL VIEWS 

EXPRESSED, IS NOT A HOLDING THAT THIS ACT AUTHORIZES TRANSPORTATION OF 

ALL PUPILS TO ALL SCHOOLS. AS APPLIED TO THIS TAXPAYER BY THE ACTION 

HE COMPLAINS OF, CERTAINLY THE ACT DOES NOT AUTHORIZE REIMBURSEMENT TO 

THOSE WHO CHOOSE ANY ALTERNATIVE TO THE PUBLIC SCHOOL EXCEPT CATHOLIC 

CHURCH SCHOOLS.  

 

IF WE ARE TO DECIDE THIS CASE ON THE FACTS BEFORE US, OUR QUESTION IS 

SIMPLY THIS: IS IT CONSTITUTIONAL TO TAX THIS COMPLAINANT TO PAY THE 

COST OF CARRYING PUPILS TO CHURCH SCHOOLS OF ONE SPECIFIED 

DENOMINATION?  

 

II.  

 

WHETHER THE TAXPAYER CONSTITUTIONALLY CAN BE MADE TO CONTRIBUTE AID 

TO PARENTS OF STUDENTS BECAUSE OF THEIR ATTENDANCE AT PAROCHIAL SCHOOLS 

DEPENDS UPON THE NATURE OF THOSE SCHOOLS AND THEIR RELATION TO THE 

CHURCH. THE CONSTITUTION SAYS NOTHING OF EDUCATION. IT LAYS NO 

OBLIGATION ON THE STATES TO PROVIDE SCHOOLS AND DOES NOT UNDERTAKE TO 

REGULATE STATE SYSTEMS OF EDUCATION IF THEY SEE FIT TO MAINTAIN THEM.  

BUT THEY CANNOT, THROUGH SCHOOL POLICY ANY MORE THAN THROUGH OTHER 

MEANS, INVADE RIGHTS SECURED TO CITIZENS BY THE CONSTITUTION OF THE 

UNITED STATES. WEST VIRGINIA STATE BOARD OF EDUCATION V. BARNETTE, 319 

U.S. 624. ONE OF OUR BASIC RIGHTS IS TO BE FREE OF TAXATION TO SUPPORT 

A TRANSGRESSION OF THE CONSTITUTIONAL COMMAND THAT THE AUTHORITIES 

"SHALL MAKE NO LAW RESPECTING AN ESTABLISHMENT OF RELIGION, OR 

PROHIBITING THE FREE EXERCISE THEREOF ..." U.S. CONST., AMEND. I; 

CANTWELL V. CONNECTICUT, 310 U.S. 296.  

 

THE FUNCTION OF THE CHURCH SCHOOL IS A SUBJECT ON WHICH THIS RECORD 

IS MEAGER. IT SHOWS ONLY THAT THE SCHOOLS ARE UNDER SUPERINTENDENCE OF 

A PRIEST AND THAT "RELIGION IS TAUGHT AS PART OF THE CURRICULUM." BUT 

WE KNOW THAT SUCH SCHOOLS ARE PAROCHIAL ONLY IN NAME - THEY, IN FACT, 

REPRESENT A WORLD-WIDE AND AGE-OLD POLICY OF THE ROMAN CATHOLIC 

CHURCH. UNDER THE RUBRIC "CATHOLIC SCHOOLS," THE CANON LAW OF THE 

CHURCH, BY WHICH ALL CATHOLICS ARE BOUND, PROVIDES:  

 



"1215. CATHOLIC CHILDREN ARE TO BE EDUCATED IN SCHOOLS WHERE NOT 

ONLY NOTHING CONTRARY TO CATHOLIC FAITH AND MORALS IS TAUGHT, BUT 

RATHER IN SCHOOLS WHERE RELIGIOUS AND MORAL TRAINING OCCUPY THE FIRST 

PLACE.... (CANON 1372.)"  

 

"1216. IN EVERY ELEMENTARY SCHOOL THE CHILDREN MUST, ACCORDING TO 

THEIR AGE, BE INSTRUCTED IN CHRISTIAN DOCTRINE.  

 

"THE YOUNG PEOPLE WHO ATTEND THE HIGHER SCHOOLS ARE TO RECEIVE A 

DEEPER RELIGIOUS KNOWLEDGE, AND THE BISHOPS SHALL APPOINT PRIESTS 

QUALIFIED FOR SUCH WORK BY THEIR LEARNING AND PIETY. (CANON 1373.)"  

 

"1217. CATHOLIC CHILDREN SHALL NOT ATTEND NON-CATHOLIC, INDIFFERENT, 

SCHOOLS THAT ARE MIXED, THAT IS TO SAY, SCHOOLS OPEN TO CATHOLICS AND 

NON-CATHOLICS ALIKE. THE BISHOP OF THE DIOCESE ONLY HAS THE RIGHT, IN 

HARMONY WITH THE INSTRUCTIONS OF THE HOLY SEE, TO DECIDE UNDER WHAT 

CIRCUMSTANCES, AND WITH WHAT SAFEGUARDS TO PREVENT LOSS OF FAITH, IT 

MAY BE TOLERATED THAT CATHOLIC CHILDREN GO TO SUCH SCHOOLS. (CANON 

1374.)" "1224. THE RELIGIOUS TEACHING OF YOUTH IN ANY SCHOOLS IS 

SUBJECT TO THE AUTHORITY AND INSPECTION OF THE CHURCH.  

 

"THE LOCAL ORDINARIES HAVE THE RIGHT AND DUTY TO WATCH THAT NOTHING 

IS TAUGHT CONTRARY TO FAITH OR GOOD MORALS, IN ANY OF THE SCHOOLS OF 

THEIR TERRITORY.  

 

"THEY, MOREOVER, HAVE THE RIGHT TO APPROVE THE BOOKS OF CHRISTIAN 

DOCTRINE AND THE TEACHERS OF RELIGION, AND TO DEMAND, FOR THE SAKE OF 

SAFEGUARDING RELIGION AND MORALS, THE REMOVAL OF TEACHERS AND BOOKS.  

(CANON 1381.)" (WOYWOD, REV. STANISLAUS, THE NEW CANON LAW, UNDER 

IMPRIMATUR OF MOST REV. FRANCIS J. SPELLMAN, ARCHBISHOP OF NEW YORK AND 

OTHERS, 1940.)  

 

IT IS NO EXAGGERATION TO SAY THAT THE WHOLE HISTORIC CONFLICT IN 

TEMPORAL POLICY BETWEEN THE CATHOLIC CHURCH AND NON-CATHOLICS COMES TO 

A FOCUS IN THEIR RESPECTIVE SCHOOL POLICIES. THE ROMAN CATHOLIC 

CHURCH, COUNSELED BY EXPERIENCE IN MANY AGES AND MANY LANDS AND WITH 

ALL SORTS AND CONDITIONS OF MEN, TAKES WHAT, FROM THE VIEWPOINT OF ITS 

OWN PROGRESS AND THE SUCCESS OF ITS MISSION, IS A WISE ESTIMATE OF THE 

IMPORTANCE OF EDUCATION TO RELIGION. IT DOES NOT LEAVE THE INDIVIDUAL 

TO PICK UP RELIGION BY CHANCE. IT RELIES ON EARLY AND INDELIBLE 

INDOCTRINATION IN THE FAITH AND ORDER OF THE CHURCH BY THE WORD AND 

EXAMPLE OF PERSONS CONSECRATED TO THE TASK.  

 

OUR PUBLIC SCHOOL, IF NOT A PRODUCT OF PROTESTANTISM, AT LEAST IS 

MORE CONSISTENT WITH IT THAN WITH THE CATHOLIC CULTURE AND SCHEME OF 

VALUES. IT IS A RELATIVELY RECENT DEVELOPMENT DATING FROM ABOUT 1840.  

FN1 IT IS ORGANIZED ON THE PREMISE THAT SECULAR EDUCATION CAN BE 

ISOLATED FROM ALL RELIGIOUS TEACHING SO THAT THE SCHOOL CAN INCULCATE 

ALL NEEDED TEMPORAL KNOWLEDGE AND ALSO MAINTAIN A STRICT AND LOFTY 

NEUTRALITY AS TO RELIGION. THE ASSUMPTION IS THAT AFTER THE INDIVIDUAL 

HAS BEEN INSTRUCTED IN WORLDLY WISDOM HE WILL BE BETTER FITTED TO 

CHOOSE HIS RELIGION. WHETHER SUCH A DISJUNCTION IS POSSIBLE, AND IF 

POSSIBLE WHETHER IT IS WISE, ARE QUESTIONS I NEED NOT TRY TO ANSWER.  

 

I SHOULD BE SURPRISED IF ANY CATHOLIC WOULD DENY THAT THE PAROCHIAL 

SCHOOL IS A VITAL, IF NOT THE MOST VITAL, PART OF THE ROMAN CATHOLIC 

CHURCH. IF PUT TO THE CHOICE, THAT VENERABLE INSTITUTION, I SHOULD 

EXPECT, WOULD FOREGO ITS WHOLE SERVICE FOR MATURE PERSONS BEFORE IT 

WOULD GIVE UP EDUCATION OF THE YOUNG, AND IT WOULD BE A WISE CHOICE.  

ITS GROWTH AND COHESION, DISCIPLINE AND LOYALTY, SPRING FROM ITS 

SCHOOLS. CATHOLIC EDUCATION IS THE ROCK ON WHICH THE WHOLE STRUCTURE 

RESTS, AND TO RENDER TAX AID TO ITS CHURCH SCHOOL IS INDISTINGUISHABLE 

TO ME FROM RENDERING THE SAME AID TO THE CHURCH ITSELF.  

 

III.  

 



IT IS OF NO IMPORTANCE IN THIS SITUATION WHETHER THE BENEFICIARY OF 

THIS EXPENDITURE OF TAX-RAISED FUNDS IS PRIMARILY THE PAROCHIAL SCHOOL 

AND INCIDENTALLY THE PUPIL, OR WHETHER THE AID IS DIRECTLY BESTOWED ON 

THE PUPIL WITH INDIRECT BENEFITS TO THE SCHOOL. THE STATE CANNOT 

MAINTAIN A CHURCH AND IT CAN NO MORE TAX ITS CITIZENS TO FURNISH FREE 

CARRIAGE TO THOSE WHO ATTEND A CHURCH. THE PROHIBITION AGAINST 

ESTABLISHMENT OF RELIGION CANNOT BE CIRCUMVENTED BY A SUBSIDY, BONUS OR 

REIMBURSEMENT OF EXPENSE TO INDIVIDUALS FOR RECEIVING RELIGIOUS 

INSTRUCTION AND INDOCTRINATION.  

 

THE COURT, HOWEVER, COMPARES THIS TO OTHER SUBSIDIES AND LOANS TO 

INDIVIDUALS AND SAYS, "NOR DOES IT FOLLOW THAT A LAW HAS A PRIVATE 

RATHER THAN A PUBLIC PURPOSE BECAUSE IT PROVIDES THAT TAX-RAISED FUNDS 

WILL BE PAID TO REIMBURSE INDIVIDUALS ON ACCOUNT OF MONEY SPENT BY THEM 

IN A WAY WHICH FURTHERS A PUBLIC PROGRAM. SEE CARMICHAEL V. SOUTHERN 

COAL & COKE CO., 301 U.S. 495, 518." OF COURSE, THE STATE MAY PAY OUT 

TAX-RAISED FUNDS TO RELIEVE PAUPERISM, BUT IT MAY NOT UNDER OUR 

CONSTITUTION DO SO TO INDUCE OR REWARD PIETY. IT MAY SPEND FUNDS TO 

SECURE OLD AGE AGAINST WANT, BUT IT MAY NOT SPEND FUNDS TO SECURE 

RELIGION AGAINST SKEPTICISM. IT MAY COMPENSATE INDIVIDUALS FOR LOSS OF 

EMPLOYMENT, BUT IT CANNOT COMPENSATE THEM FOR ADHERENCE TO A CREED.  

 

IT SEEMS TO ME THAT THE BASIC FALLACY IN THE COURT'S REASONING, WHICH 

ACCOUNTS FOR ITS FAILURE TO APPLY THE PRINCIPLES IT AVOWS, IS IN 

IGNORING THE ESSENTIALLY RELIGIOUS TEST BY WHICH BENEFICIARIES OF THIS 

EXPENDITURE ARE SELECTED. A POLICEMAN PROTECTS A CATHOLIC, OF COURSE - 

BUT NOT BECAUSE HE IS A CATHOLIC; IT IS BECAUSE HE IS A MAN AND A 

MEMBER OF OUR SOCIETY. THE FIREMAN PROTECTS THE CHURCH SCHOOL - BUT 

NOT BECAUSE IT IS A CHURCH SCHOOL; IT IS BECAUSE IT IS PROPERTY, PART 

OF THE ASSETS OF OUR SOCIETY. NEITHER THE FIREMAN NOR THE POLICEMAN 

HAS TO ASK BEFORE HE RENDERS AID "IS THIS MAN OR BUILDING IDENTIFIED 

WITH THE CATHOLIC CHURCH?" BUT BEFORE THESE SCHOOL AUTHORITIES DRAW A 

CHECK TO REIMBURSE FOR A STUDENT'S FARE THEY MUST ASK JUST THAT 

QUESTION, AND IF THE SCHOOL IS A CATHOLIC ONE THEY MAY RENDER AID 

BECAUSE IT IS SUCH, WHILE IF IT IS OF ANY OTHER FAITH OR IS RUN FOR 

PROFIT, THE HELP MUST BE WITHHELD. TO CONSIDER THE CONVERSE OF THE 

COURT'S REASONING WILL BEST DISCLOSE ITS FALLACY. THAT THERE IS NO 

PARALLEL BETWEEN POLICE AND FIRE PROTECTION AND THIS PLAN OF 

REIMBURSEMENT IS APPARENT FROM THE INCONGRUITY OF THE LIMITATION OF 

THIS ACT IF APPLIED TO POLICE AND FIRE SERVICE. COULD WE SUSTAIN AN 

ACT THAT SAID THE POLICE SHALL PROTECT PUPILS ON THE WAY TO OR FROM 

PUBLIC SCHOOLS AND CATHOLIC SCHOOLS BUT NOT WHILE GOING TO AND COMING 

FROM OTHER SCHOOLS, AND FIREMEN SHALL EXTINGUISH A BLAZE IN PUBLIC OR 

CATHOLIC SCHOOL BUILDINGS BUT SHALL NOT PUT OUT A BLAZE IN PROTESTANT 

CHURCH SCHOOLS OR PRIVATE SCHOOLS OPERATED FOR PROFIT? THAT IS THE 

TRUE ANALOGY TO THE CASE WE HAVE BEFORE US AND I SHOULD THINK IT PRETTY 

PLAIN THAT SUCH A SCHEME WOULD NOT BE VALID.  

 

THE COURT'S HOLDING IS THAT THIS TAXPAYER HAS NO GRIEVANCE BECAUSE 

THE STATE HAS DECIDED TO MAKE THE REIMBURSEMENT A PUBLIC PURPOSE AND 

THEREFORE WE ARE BOUND TO REGARD IT AS SUCH. I AGREE THAT THIS COURT 

HAS LEFT, AND ALWAYS SHOULD LEAVE TO EACH STATE, GREAT LATITUDE IN 

DECIDING FOR ITSELF, IN THE LIGHT OF ITS OWN CONDITIONS, WHAT SHALL BE 

PUBLIC PURPOSES IN ITS SCHEME OF THINGS. IT MAY SOCIALIZE UTILITIES 

AND ECONOMIC ENTERPRISES AND MAKE TAXPAYERS' BUSINESS OUT OF WHAT 

CONVENTIONALLY HAD BEEN PRIVATE BUSINESS. IT MAY MAKE PUBLIC BUSINESS 

OF INDIVIDUAL WELFARE, HEALTH, EDUCATION, ENTERTAINMENT OR SECURITY.  

BUT IT CANNOT MAKE PUBLIC BUSINESS OF RELIGIOUS WORSHIP OR INSTRUCTION, 

OR OF ATTENDANCE AT RELIGIOUS INSTITUTIONS OF ANY CHARACTER. THERE IS 

NO ANSWER TO THE PROPOSITION, MORE FULLY EXPOUNDED BY MR. JUSTICE 

RUTLEDGE, THAT THE EFFECT OF THE RELIGIOUS FREEDOM AMENDMENT TO OUR 

CONSTITUTION WAS TO TAKE EVERY FORM OF PROPAGATION OF RELIGION OUT OF 

THE REALM OF THINGS WHICH COULD DIRECTLY OR INDIRECTLY BE MADE PUBLIC 

BUSINESS AND THEREBY BE SUPPORTED IN WHOLE OR IN PART AT TAXPAYERS' 

EXPENSE. THAT IS A DIFFERENCE WHICH THE CONSTITUTION SETS UP BETWEEN 

RELIGION AND ALMOST EVERY OTHER SUBJECT MATTER OF LEGISLATION, A 



DIFFERENCE WHICH GOES TO THE VERY ROOT OF RELIGIOUS FREEDOM AND WHICH 

THE COURT IS OVERLOOKING TODAY. THIS FREEDOM WAS FIRST IN THE BILL OF 

RIGHTS BECAUSE IT WAS FIRST IN THE FOREFATHERS' MINDS; IT WAS SET FORTH 

IN ABSOLUTE TERMS, AND ITS STRENGTH IS ITS RIGIDITY. IT WAS INTENDED 

NOT ONLY TO KEEP THE STATES' HANDS OUT OF RELIGION, BUT TO KEEP 

RELIGION'S HANDS OFF THE STATE, AND, ABOVE ALL, TO KEEP BITTER 

RELIGIOUS CONTROVERSY OUT OF PUBLIC LIFE BY DENYING TO EVERY 

DENOMINATION ANY ADVANTAGE FROM GETTING CONTROL OF PUBLIC POLICY OR THE 

PUBLIC PURSE. THOSE GREAT ENDS I CANNOT BUT THINK ARE IMMEASURABLY 

COMPROMISED BY TODAY'S DECISION.  

 

THIS POLICY OF OUR FEDERAL CONSTITUTION HAS NEVER BEEN WHOLLY 

PLEASING TO MOST RELIGIOUS GROUPS. THEY ALL ARE QUICK TO INVOKE ITS 

PROTECTIONS; THEY ALL ARE IRKED WHEN THEY FEEL ITS RESTRAINTS. THIS 

COURT HAS GONE A LONG WAY, IF NOT AN UNREASONABLE WAY, TO HOLD THAT 

PUBLIC BUSINESS OF SUCH PARAMOUNT IMPORTANCE AS MAINTENANCE OF PUBLIC 

ORDER, PROTECTION OF THE PRIVACY OF THE HOME, AND TAXATION MAY NOT BE 

PURSUED BY A STATE IN A WAY THAT EVEN INDIRECTLY WILL INTERFERE WITH 

RELIGIOUS PROSELYTING. SEE DISSENT IN DOUGLAS V. JEANNETTE, 319 U.S. 

157, 166; MURDOCK V. PENNSYLVANIA, 319 U.S. 105; MARTIN V. STRUTHERS, 

319 U.S. 141; JONES V. OPELIKA, 316 U.S. 584, REVERSED ON REHEARING, 

319 U.S. 103.  

 

BUT WE CANNOT HAVE IT BOTH WAYS. RELIGIOUS TEACHING CANNOT BE A 

PRIVATE AFFAIR WHEN THE STATE SEEKS TO IMPOSE REGULATIONS WHICH 

INFRINGE ON IT INDIRECTLY, AND A PUBLIC AFFAIR WHEN IT COMES TO TAXING 

CITIZENS OF ONE FAITH TO AID ANOTHER, OR THOSE OF NO FAITH TO AID ALL.  

IF THESE PRINCIPLES SEEM HARSH IN PROHIBITING AID TO CATHOLIC 

EDUCATION, IT MUST NOT BE FORGOTTEN THAT IT IS THE SAME CONSTITUTION 

THAT ALONE ASSURES CATHOLICS THE RIGHT TO MAINTAIN THESE SCHOOLS AT ALL 

WHEN PREDOMINANT LOCAL SENTIMENT WOULD FORBID THEM. PIERCE V. SOCIETY 

OF SISTERS, 268 U.S. 510. NOR SHOULD I THINK THAT THOSE WHO HAVE DONE 

SO WELL WITHOUT THIS AID WOULD WANT TO SEE THIS SEPARATION BETWEEN 

CHURCH AND STATE BROKEN DOWN. IF THE STATE MAY AID THESE RELIGIOUS 

SCHOOLS, IT MAY THEREFORE REGULATE THEM. MANY GROUPS HAVE SOUGHT AID 

FROM TAX FUNDS ONLY TO FIND THAT IT CARRIED POLITICAL CONTROLS WITH IT. 

INDEED THIS COURT HAS DECLARED THAT "IT IS HARDLY LACK OF DUE PROCESS 

FOR THE GOVERNMENT TO REGULATE THAT WHICH IT SUBSIDIZES." WICKARD V. 

FILBURN, 317 U.S. 111, 131.  

 

BUT IN ANY EVENT, THE GREAT PURPOSES OF THE CONSTITUTION DO NOT 

DEPEND ON THE APPROVAL OR CONVENIENCE OF THOSE THEY RESTRAIN. I CANNOT 

READ THE HISTORY OF THE STRUGGLE TO SEPARATE POLITICAL FROM 

ECCLESIASTICAL AFFAIRS, WELL SUMMARIZED IN THE OPINION OF MR. JUSTICE 

RUTLEDGE IN WHICH I GENERALLY CONCUR, WITHOUT A CONVICTION THAT THE 

COURT TODAY IS UNCONSCIOUSLY GIVING THE CLOCK'S HANDS A BACKWARD TURN.  

 

FN1 SEE CUBBERLEY, PUBLIC EDUCATION IN THE UNITED STATES (1934) CH. 

VI; KNIGHT, EDUCATION IN THE UNITED STATES (1941) CH. VIII.  

 

MR. JUSTICE FRANKFURTER JOINS IN THIS OPINION.  

 

MR. JUSTICE RUTLEDGE, WITH WHOM MR. JUSTICE FRANKFURTER, MR. JUSTICE 

JACKSON AND MR. JUSTICE BURTON AGREE, DISSENTING.  

 

"CONGRESS SHALL MAKE NO LAW RESPECTING AN ESTABLISHMENT OF RELIGION, 

OR PROHIBITING THE FREE EXERCISE THEREOF ..." U.S. CONST., AMEND. I.  

 

"WELL AWARE THAT ALMIGHTY GOD HATH CREATED THE MIND FREE; ... THAT 

TO COMPEL A MAN TO FURNISH CONTRIBUTIONS OF MONEY FOR THE PROPAGATION 

OF OPINIONS WHICH HE DISBELIEVES, IS SINFUL AND TYRANNICAL; ...  

 

"WE, THE GENERAL ASSEMBLY, DO ENACT, THAT NO MAN SHALL BE COMPELLED 

TO FREQUENT OR SUPPORT ANY RELIGIOUS WORSHIP, PLACE, OR MINISTRY 

WHATSOEVER, NOR SHALL BE ENFORCED, RESTRAINED, MOLESTED, OR BURTHENED 

IN HIS BODY OR GOODS, NOR SHALL OTHERWISE SUFFER, ON ACCOUNT OF HIS 



RELIGIOUS OPINIONS OR BELIEF ..." FN1  

 

I CANNOT BELIEVE THAT THE GREAT AUTHOR OF THOSE WORDS, OR THE MEN WHO 

MADE THEM LAW, COULD HAVE JOINED IN THIS DECISION. NEITHER SO HIGH NOR 

SO IMPREGNABLE TODAY AS YESTERDAY IS THE WALL RAISED BETWEEN CHURCH AND 

STATE BY VIRGINIA'S GREAT STATUTE OF RELIGIOUS FREEDOM AND THE FIRST 

AMENDMENT, NOW MADE APPLICABLE TO ALL THE STATES BY THE FOURTEENTH.  

FN2 NEW JERSEY'S STATUTE SUSTAINED IS THE FIRST, IF INDEED IT IS NOT 

THE SECOND BREACH TO BE MADE BY THIS COURT'S ACTION. THAT A THIRD, AND 

A FOURTH, AND STILL OTHERS WILL BE ATTEMPTED, WE MAY BE SURE. FOR JUST 

AS COCHRAN V. BOARD OF EDUCATION, 281 U.S. 370, HAS OPENED THE WAY BY 

OBLIQUE RULING FN3 FOR THIS DECISION, SO WILL THE TWO MAKE WIDER THE 

BREACH FOR A THIRD. THUS WITH TIME THE MOST SOLID FREEDOM STEADILY 

GIVES WAY BEFORE CONTINUING CORROSIVE DECISION.  

 

THIS CASE FORCES US TO DETERMINE SQUARELY FOR THE FIRST TIME FN4 

WHAT WAS "AN ESTABLISHMENT OF RELIGION" IN THE FIRST AMENDMENT'S 

CONCEPTION; AND BY THAT MEASURE TO DECIDE WHETHER NEW JERSEY'S ACTION 

VIOLATES ITS COMMAND. THE FACTS MAY BE STATED SHORTLY, TO GIVE SETTING 

AND COLOR TO THE CONSTITUTIONAL PROBLEM.  

 

BY STATUTE NEW JERSEY HAS AUTHORIZED LOCAL BOARDS OF EDUCATION TO 

PROVIDE FOR THE TRANSPORTATION OF CHILDREN "TO AND FROM SCHOOL OTHER 

THAN A PUBLIC SCHOOL" EXCEPT ONE OPERATED FOR PROFIT WHOLLY OR IN PART, 

OVER ESTABLISHED PUBLIC SCHOOL ROUTES, OR BY OTHER MEANS WHEN THE CHILD 

LIVES "REMOTE FROM ANY SCHOOL." FN5 THE SCHOOL BOARD OF EWING 

TOWNSHIP HAS PROVIDED BY RESOLUTION FOR "THE TRANSPORTATION OF PUPILS 

OF EWING TO THE TRENTON AND PENNINGTON HIGH SCHOOLS AND CATHOLIC 

SCHOOLS BY WAY OF PUBLIC CARRIER ..." FN6  

 

NAMED PARENTS HAVE PAID THE COST OF PUBLIC CONVEYANCE OF THEIR 

CHILDREN FROM THEIR HOMES IN EWING TO THREE PUBLIC HIGH SCHOOLS AND 

FOUR PAROCHIAL SCHOOLS OUTSIDE THE DISTRICT N7. SEMIANNUALLY THE BOARD 

HAS REIMBURSED THE PARENTS FROM PUBLIC SCHOOL FUNDS RAISED BY GENERAL 

TAXATION. RELIGION IS TAUGHT AS PART OF THE CURRICULUM IN EACH OF THE 

FOUR PRIVATE SCHOOLS, AS APPEARS AFFIRMATIVELY BY THE TESTIMONY OF THE 

SUPERINTENDENT OF PAROCHIAL SCHOOLS IN THE DIOCESE OF TRENTON.  

 

THE COURT OF ERRORS AND APPEALS OF NEW JERSEY, REVERSING THE SUPREME 

COURT'S DECISION, 132 N.J.L. 98, 39 A.2D 75, HAS HELD THE EWING BOARD'S 

ACTION NOT IN CONTRAVENTION OF THE STATE CONSTITUTION OR STATUTES OR OF 

THE FEDERAL CONSTITUTION. 133 N.J.L. 350, 44 A.2D 333. WE HAVE TO 

CONSIDER ONLY WHETHER THIS RULING ACCORDS WITH THE PROHIBITION OF THE 

FIRST AMENDMENT IMPLIED IN THE DUE PROCESS CLAUSE OF THE FOURTEENTH.  

 

I.  

 

NOT SIMPLY AN ESTABLISHED CHURCH, BUT ANY LAW RESPECTING AN 

ESTABLISHMENT OF RELIGION IS FORBIDDEN. THE AMENDMENT WAS BROADLY BUT 

NOT LOOSELY PHRASED. IT IS THE COMPACT AND EXACT SUMMATION OF ITS 

AUTHOR'S VIEWS FORMED DURING HIS LONG STRUGGLE FOR RELIGIOUS FREEDOM.  

IN MADISON'S OWN WORDS CHARACTERIZING JEFFERSON'S BILL FOR ESTABLISHING 

RELIGIOUS FREEDOM, THE GUARANTY HE PUT IN OUR NATIONAL CHARTER, LIKE 

THE BILL HE PILOTED THROUGH THE VIRGINIA ASSEMBLY, WAS "A MODEL OF 

TECHNICAL PRECISION, AND PERSPICUOUS BREVITY." FN8 MADISON COULD NOT 

HAVE CONFUSED "CHURCH" AND "RELIGION," OR "AN ESTABLISHED CHURCH" AND 

"AN ESTABLISHMENT OF RELIGION." THE AMENDMENT'S PURPOSE WAS NOT TO 

STRIKE MERELY AT THE OFFICIAL ESTABLISHMENT OF A SINGLE SECT, CREED OR 

RELIGION, OUTLAWING ONLY A FORMAL RELATION SUCH AS HAD PREVAILED IN 

ENGLAND AND SOME OF THE COLONIES. NECESSARILY IT WAS TO UPROOT ALL 

SUCH RELATIONSHIPS. BUT THE OBJECT WAS BROADER THAN SEPARATING CHURCH 

AND STATE IN THIS NARROW SENSE. IT WAS TO CREATE A COMPLETE AND 

PERMANENT SEPARATION OF THE SPHERES OF RELIGIOUS ACTIVITY AND CIVIL 

AUTHORITY BY COMPREHENSIVELY FORBIDDING EVERY FORM OF PUBLIC AID OR 

SUPPORT FOR RELIGION. IN PROOF THE AMENDMENT'S WORDING AND HISTORY 

UNITE WITH THIS COURT'S CONSISTENT UTTERANCES WHENEVER ATTENTION HAS 



BEEN FIXED DIRECTLY UPON THE QUESTION.  

 

"RELIGION" APPEARS ONLY ONCE IN THE AMENDMENT. BUT THE WORD GOVERNS 

TWO PROHIBITIONS AND GOVERNS THEM ALIKE. IT DOES NOT HAVE TWO 

MEANINGS, ONE NARROW TO FORBID "AN ESTABLISHMENT" AND ANOTHER, MUCH 

BROADER, FOR SECURING "THE FREE EXERCISE THEREOF." "THEREOF" BRINGS 

DOWN "RELIGION" WITH ITS ENTIRE AND EXACT CONTENT, NO MORE AND NO LESS, 

FROM THE FIRST INTO THE SECOND GUARANTY, SO THAT CONGRESS AND NOW THE 

STATES ARE AS BROADLY RESTRICTED CONCERNING THE ONE AS THEY ARE 

REGARDING THE OTHER.  

 

NO ONE WOULD CLAIM TODAY THAT THE AMENDMENT IS CONSTRICTED, IN 

"PROHIBITING THE FREE EXERCISE" OF RELIGION, TO SECURING THE FREE 

EXERCISE OF SOME FORMAL OR CREEDAL OBSERVANCE, OF ONE SECT OR OF MANY.  

IT SECURES ALL FORMS OF RELIGIOUS EXPRESSION, CREEDAL, SECTARIAN OR 

NONSECTARIAN, WHEREVER AND HOWEVER TAKING PLACE, EXCEPT CONDUCT WHICH 

TRENCHES UPON THE LIKE FREEDOMS OF OTHERS OR CLEARLY AND PRESENTLY 

ENDANGERS THE COMMUNITY'S GOOD ORDER AND SECURITY. FN9 FOR THE 

PROTECTIVE PURPOSES OF THIS PHASE OF THE BASIC FREEDOM, STREET 

PREACHING, ORAL OR BY DISTRIBUTION OF LITERATURE, HAS BEEN GIVEN "THE 

SAME HIGH ESTATE UNDER THE FIRST AMENDMENT AS ... WORSHIP IN THE 

CHURCHES AND PREACHING FROM THE PULPITS." FN10 AND ON THIS BASIS 

PARENTS HAVE BEEN HELD ENTITLED TO SEND THEIR CHILDREN TO PRIVATE, 

RELIGIOUS SCHOOLS. PIERCE V. SOCIETY OF SISTERS, 268 U.S. 510.  

ACCORDINGLY, DAILY RELIGIOUS EDUCATION COMMINGLED WITH SECULAR IS 

"RELIGION" WITHIN THE GUARANTY'S COMPREHENSIVE SCOPE. SO ARE RELIGIOUS 

TRAINING AND TEACHING IN WHATEVER FORM. THE WORD CONNOTES THE BROADEST 

CONTENT, DETERMINED NOT BY THE FORM OR FORMALITY OF THE TEACHING OR 

WHERE IT OCCURS, BUT BY ITS ESSENTIAL NATURE REGARDLESS OF THOSE 

DETAILS.  

 

"RELIGION" HAS THE SAME BROAD SIGNIFICANCE IN THE TWIN PROHIBITION 

CONCERNING "AN ESTABLISHMENT." THE AMENDMENT WAS NOT DUPLICITOUS.  

"RELIGION" AND "ESTABLISHMENT" WERE NOT USED IN ANY FORMAL OR TECHNICAL 

SENSE. THE PROHIBITION BROADLY FORBIDS STATE SUPPORT, FINANCIAL OR 

OTHER, OF RELIGION IN ANY GUISE, FORM OR DEGREE. IT OUTLAWS ALL USE OF 

PUBLIC FUNDS FOR RELIGIOUS PURPOSES.  

 

II.  

 

NO PROVISION OF THE CONSTITUTION IS MORE CLOSELY TIED TO OR GIVEN 

CONTENT BY ITS GENERATING HISTORY THAN THE RELIGIOUS CLAUSE OF THE 

FIRST AMENDMENT. IT IS AT ONCE THE REFINED PRODUCT AND THE TERSE 

SUMMATION OF THAT HISTORY. THE HISTORY INCLUDES NOT ONLY MADISON'S 

AUTHORSHIP AND THE PROCEEDINGS BEFORE THE FIRST CONGRESS, BUT ALSO THE 

LONG AND INTENSIVE STRUGGLE FOR RELIGIOUS FREEDOM IN AMERICA, MORE 

ESPECIALLY IN VIRGINIA, FN11 OF WHICH THE AMENDMENT WAS THE DIRECT 

CULMINATION. FN12 IN THE DOCUMENTS OF THE TIMES, PARTICULARLY OF 

MADISON, WHO WAS LEADER IN THE VIRGINIA STRUGGLE BEFORE HE BECAME THE 

AMENDMENT'S SPONSOR, BUT ALSO IN THE WRITINGS OF JEFFERSON AND OTHERS 

AND IN THE ISSUES WHICH ENGENDERED THEM IS TO BE FOUND IRREFUTABLE 

CONFIRMATION OF THE AMENDMENT'S SWEEPING CONTENT.  

 

FOR MADISON, AS ALSO FOR JEFFERSON, RELIGIOUS FREEDOM WAS THE CRUX OF 

THE STRUGGLE FOR FREEDOM IN GENERAL. REMONSTRANCE, PAR. 15, APPENDIX 

HERETO. MADISON WAS COAUTHOR WITH GEORGE MASON OF THE RELIGIOUS CLAUSE 

IN VIRGINIA'S GREAT DECLARATION OF RIGHTS OF 1776. HE IS CREDITED WITH 

CHANGING IT FROM A MERE STATEMENT OF THE PRINCIPLE OF TOLERANCE TO THE 

FIRST OFFICIAL LEGISLATIVE PRONOUNCEMENT THAT FREEDOM OF CONSCIENCE AND 

RELIGION ARE INHERENT RIGHTS OF THE INDIVIDUAL. FN13 HE SOUGHT ALSO TO 

HAVE THE DECLARATION EXPRESSLY CONDEMN THE EXISTING VIRGINIA 

ESTABLISHMENT. FN14 BUT THE FORCES SUPPORTING IT WERE THEN TOO 

STRONG.  

 

ACCORDINGLY MADISON YIELDED ON THIS PHASE BUT NOT FOR LONG. AT ONCE 

HE RESUMED THE FIGHT, CONTINUING IT BEFORE SUCCEEDING LEGISLATIVE 



SESSIONS. AS A MEMBER OF THE GENERAL ASSEMBLY IN 1779 HE THREW HIS 

FULL WEIGHT BEHIND JEFFERSON'S HISTORIC BILL FOR ESTABLISHING RELIGIOUS 

FREEDOM. THAT BILL WAS A PRIME PHASE OF JEFFERSON'S BROAD PROGRAM OF 

DEMOCRATIC REFORM UNDERTAKEN ON HIS RETURN FROM THE CONTINENTAL 

CONGRESS IN 1776 AND SUBMITTED FOR THE GENERAL ASSEMBLY'S CONSIDERATION 

IN 1779 AS HIS PROPOSED REVISED VIRGINIA CODE. FN15 WITH JEFFERSON'S 

DEPARTURE FOR EUROPE IN 1784, MADISON BECAME THE BILL'S PRIME SPONSOR.  

FN16 ENACTMENT FAILED IN SUCCESSIVE LEGISLATURES FROM ITS INTRODUCTION 

IN JUNE, 1779, UNTIL ITS ADOPTION IN JANUARY, 1786. BUT DURING ALL 

THIS TIME THE FIGHT FOR RELIGIOUS FREEDOM MOVED FORWARD IN VIRGINIA ON 

VARIOUS FRONTS WITH GROWING INTENSITY. MADISON LED THROUGHOUT, AGAINST 

PATRICK HENRY'S POWERFUL OPPOSING LEADERSHIP UNTIL HENRY WAS ELECTED 

GOVERNOR IN NOVEMBER, 1784.  

 

THE CLIMAX CAME IN THE LEGISLATIVE STRUGGLE OF 1784-1785 OVER THE 

ASSESSMENT BILL. SEE SUPPLEMENTAL APPENDIX HERETO. THIS WAS NOTHING 

MORE NOR LESS THAN A TAXING MEASURE FOR THE SUPPORT OF RELIGION, 

DESIGNED TO REVIVE THE PAYMENT OF TITHES SUSPENDED SINCE 1777. SO LONG 

AS IT SINGLED OUT A PARTICULAR SECT FOR PREFERENCE IT INCURRED THE 

ACTIVE AND GENERAL HOSTILITY OF DISSENTIENT GROUPS. IT WAS BROADENED 

TO INCLUDE THEM, WITH THE RESULT THAT SOME SUBSIDED TEMPORARILY IN 

THEIR OPPOSITION. FN17 AS ALTERED, THE BILL GAVE TO EACH TAXPAYER THE 

PRIVILEGE OF DESIGNATING WHICH CHURCH SHOULD RECEIVE HIS SHARE OF THE 

TAX. IN DEFAULT OF DESIGNATION THE LEGISLATURE APPLIED IT TO PIOUS 

USES. FN18 BUT WHAT IS OF THE UTMOST SIGNIFICANCE HERE, "IN ITS FINAL 

FORM THE BILL LEFT THE TAXPAYER THE OPTION OF GIVING HIS TAX TO 

EDUCATION." FN19  

 

MADISON WAS UNYIELDING AT ALL TIMES, OPPOSING WITH ALL HIS VIGOR THE 

GENERAL AND NONDISCRIMINATORY AS HE HAD THE EARLIER PARTICULAR AND 

DISCRIMINATORY ASSESSMENTS PROPOSED. THE MODIFIED ASSESSMENT BILL 

PASSED SECOND READING IN DECEMBER, 1784, AND WAS ALL BUT ENACTED.  

MADISON AND HIS FOLLOWERS, HOWEVER, MANEUVERED DEFERMENT OF FINAL 

CONSIDERATION UNTIL NOVEMBER, 1785. AND BEFORE THE ASSEMBLY RECONVENED 

IN THE FALL HE ISSUED HIS HISTORIC MEMORIAL AND REMONSTRANCE. FN20  

 

THIS IS MADISON'S COMPLETE, THOUGH NOT HIS ONLY, INTERPRETATION OF 

RELIGIOUS LIBERTY. FN21 IT IS A BROADSIDE ATTACK UPON ALL FORMS OF 

"ESTABLISHMENT" OF RELIGION, BOTH GENERAL AND PARTICULAR, 

NONDISCRIMINATORY OR SELECTIVE. REFLECTING NOT ONLY THE MANY 

LEGISLATIVE CONFLICTS OVER THE ASSESSMENT BILL AND THE BILL FOR 

ESTABLISHING RELIGIOUS FREEDOM BUT ALSO, FOR EXAMPLE, THE STRUGGLES FOR 

RELIGIOUS INCORPORATIONS AND THE CONTINUED MAINTENANCE OF THE GLEBES, 

THE REMONSTRANCE IS AT ONCE THE MOST CONCISE AND THE MOST ACCURATE 

STATEMENT OF THE VIEWS OF THE FIRST AMENDMENT'S AUTHOR CONCERNING WHAT 

IS "AN ESTABLISHMENT OF RELIGION." BECAUSE IT BEHOOVES US IN THE 

DIMMING DISTANCE OF TIME NOT TO LOSE SIGHT OF WHAT HE AND HIS COWORKERS 

HAD IN MIND WHEN, BY A SINGLE SWEEPING STROKE OF THE PEN, THEY FORBADE 

AN ESTABLISHMENT OF RELIGION AND SECURED ITS FREE EXERCISE, THE TEXT OF 

THE REMONSTRANCE IS APPENDED AT THE END OF THIS OPINION FOR ITS WIDER 

CURRENT REFERENCE, TOGETHER WITH A COPY OF THE BILL AGAINST WHICH IT 

WAS DIRECTED.  

 

THE REMONSTRANCE, STIRRING UP A STORM OF POPULAR PROTEST, KILLED THE 

ASSESSMENT BILL. FN22 IT COLLAPSED IN COMMITTEE SHORTLY BEFORE 

CHRISTMAS, 1785. WITH THIS, THE WAY WAS CLEARED AT LAST FOR ENACTMENT 

OF JEFFERSON'S BILL FOR ESTABLISHING RELIGIOUS FREEDOM. MADISON 

PROMPTLY DROVE IT THROUGH IN JANUARY OF 1786, SEVEN YEARS FROM THE TIME 

IT WAS FIRST INTRODUCED. THIS DUAL VICTORY SUBSTANTIALLY ENDED THE 

FIGHT OVER ESTABLISHMENTS, SETTLING THE ISSUE AGAINST THEM. SEE NOTE 

33.  

 

THE NEXT YEAR MADISON BECAME A MEMBER OF THE CONSTITUTIONAL 

CONVENTION. ITS WORK DONE, HE FOUGHT VALIANTLY TO SECURE THE 

RATIFICATION OF ITS GREAT PRODUCT IN VIRGINIA AS ELSEWHERE, AND NOWHERE 

ELSE MORE EFFECTIVELY. FN23 MADISON WAS CERTAIN IN HIS OWN MIND THAT 



UNDER THE CONSTITUTION "THERE IS NOT A SHADOW OF RIGHT IN THE GENERAL 

GOVERNMENT TO INTERMEDDLE WITH RELIGION" FN24 AND THAT "THIS SUBJECT 

IS, FOR THE HONOR OF AMERICA, PERFECTLY FREE AND UNSHACKLED. THE 

GOVERNMENT HAS NO JURISDICTION OVER IT ..." FN25 NEVERTHELESS HE 

PLEDGED THAT HE WOULD WORK FOR A BILL OF RIGHTS, INCLUDING A SPECIFIC 

GUARANTY OF RELIGIOUS FREEDOM, AND VIRGINIA, WITH OTHER STATES, 

RATIFIED THE CONSTITUTION ON THIS ASSURANCE. FN26  

 

RATIFICATION THUS ACCOMPLISHED, MADISON WAS SENT TO THE FIRST 

CONGRESS. THERE HE WENT AT ONCE ABOUT PERFORMING HIS PLEDGE TO 

ESTABLISH FREEDOM FOR THE NATION AS HE HAD DONE IN VIRGINIA. WITHIN A 

LITTLE MORE THAN THREE YEARS FROM HIS LEGISLATIVE VICTORY AT HOME HE 

HAD PROPOSED AND SECURED THE SUBMISSION AND RATIFICATION OF THE FIRST 

AMENDMENT AS THE FIRST ARTICLE OF OUR BILL OF RIGHTS. FN27  

 

ALL THE GREAT INSTRUMENTS OF THE VIRGINIA STRUGGLE FOR RELIGIOUS 

LIBERTY THUS BECAME WARP AND WOOF OF OUR CONSTITUTIONAL TRADITION, NOT 

SIMPLY BY THE COURSE OF HISTORY, BUT BY THE COMMON UNIFYING FORCE OF 

MADISON'S LIFE, THOUGHT AND SPONSORSHIP. HE EPITOMIZED THE WHOLE OF 

THAT TRADITION IN THE AMENDMENT'S COMPACT, BUT NONETHELESS 

COMPREHENSIVE, PHRASING.  

 

AS THE REMONSTRANCE DISCLOSES THROUGHOUT, MADISON OPPOSED EVERY FORM 

AND DEGREE OF OFFICIAL RELATION BETWEEN RELIGION AND CIVIL AUTHORITY.  

FOR HIM RELIGION WAS A WHOLLY PRIVATE MATTER BEYOND THE SCOPE OF CIVIL 

POWER EITHER TO RESTRAIN OR TO SUPPORT. FN28 DENIAL OR ABRIDGMENT OF 

RELIGIOUS FREEDOM WAS A VIOLATION OF RIGHTS BOTH OF CONSCIENCE AND OF 

NATURAL EQUALITY. STATE AID WAS NO LESS OBNOXIOUS OR DESTRUCTIVE TO 

FREEDOM AND TO RELIGION ITSELF THAN OTHER FORMS OF STATE INTERFERENCE.  

"ESTABLISHMENT" AND "FREE EXERCISE" WERE CORRELATIVE AND COEXTENSIVE 

IDEAS, REPRESENTING ONLY DIFFERENT FACETS OF THE SINGLE GREAT AND 

FUNDAMENTAL FREEDOM. THE REMONSTRANCE, FOLLOWING THE VIRGINIA 

STATUTE'S EXAMPLE, REFERRED TO THE HISTORY OF RELIGIOUS CONFLICTS AND 

THE EFFECTS OF ALL SORTS OF ESTABLISHMENTS, CURRENT AND HISTORICAL, TO 

SUPPRESS RELIGION'S FREE EXERCISE. WITH JEFFERSON, MADISON BELIEVED 

THAT TO TOLERATE ANY FRAGMENT OF ESTABLISHMENT WOULD BE BY SO MUCH TO 

PERPETUATE RESTRAINT UPON THAT FREEDOM. HENCE HE SOUGHT TO TEAR OUT 

THE INSTITUTION NOT PARTIALLY BUT ROOT AND BRANCH, AND TO BAR ITS 

RETURN FOREVER.  

 

IN NO PHASE WAS HE MORE UNRELENTINGLY ABSOLUTE THAN IN OPPOSING STATE 

SUPPORT OR AID BY TAXATION. NOT EVEN "THREE PENCE" CONTRIBUTION WAS 

THUS TO BE EXACTED FROM ANY CITIZEN FOR SUCH A PURPOSE. REMONSTRANCE, 

PAR. 3. FN29 TITHES HAD BEEN THE LIFEBLOOD OF ESTABLISHMENT BEFORE 

AND AFTER OTHER COMPULSIONS DISAPPEARED. MADISON AND HIS COWORKERS 

MADE NO EXCEPTIONS OR ABRIDGMENTS TO THE COMPLETE SEPARATION THEY 

CREATED. THEIR OBJECTION WAS NOT TO SMALL TITHES. IT WAS TO ANY 

TITHES WHATSOEVER. "IF IT WERE LAWFUL TO IMPOSE A SMALL TAX FOR 

RELIGION, THE ADMISSION WOULD PAVE THE WAY FOR OPPRESSIVE LEVIES."  

FN30 NOT THE AMOUNT BUT "THE PRINCIPLE OF ASSESSMENT WAS WRONG." AND 

THE PRINCIPLE WAS AS MUCH TO PREVENT "THE INTERFERENCE OF LAW IN 

RELIGION" AS TO RESTRAIN RELIGIOUS INTERVENTION IN POLITICAL MATTERS.  

FN31 IN THIS FIELD THE AUTHORS OF OUR FREEDOM WOULD NOT TOLERATE "THE 

FIRST EXPERIMENT ON OUR LIBERTIES" OR "WAIT TILL USURPED POWER HAD 

STRENGTHENED ITSELF BY EXERCISE, AND ENTANGLED THE QUESTION IN 

PRECEDENTS." REMONSTRANCE, PAR. 3. NOR SHOULD WE.  

 

IN VIEW OF THIS HISTORY NO FURTHER PROOF IS NEEDED THAT THE AMENDMENT 

FORBIDS ANY APPROPRIATION, LARGE OR SMALL, FROM PUBLIC FUNDS TO AID OR 

SUPPORT ANY AND ALL RELIGIOUS EXERCISES. BUT IF MORE WERE CALLED FOR, 

THE DEBATES IN THE FIRST CONGRESS AND THIS COURT'S CONSISTENT 

EXPRESSIONS, WHENEVER IT HAS TOUCHED ON THE MATTER DIRECTLY, FN32 

SUPPLY IT.  

 

BY CONTRAST WITH THE VIRGINIA HISTORY, THE CONGRESSIONAL DEBATES ON 

CONSIDERATION OF THE AMENDMENT REVEAL ONLY SPARSE DISCUSSION, 



REFLECTING THE FACT THAT THE ESSENTIAL ISSUES HAD BEEN SETTLED. FN33 

INDEED THE MATTER HAD BECOME SO WELL UNDERSTOOD AS TO HAVE BEEN TAKEN 

FOR GRANTED IN ALL BUT FORMAL PHRASING. HENCE, THE ONLY ENLIGHTENING 

REFERENCE SHOWS CONCERN, NOT TO PRESERVE ANY POWER TO USE PUBLIC FUNDS 

IN AID OF RELIGION, BUT TO PREVENT THE AMENDMENT FROM OUTLAWING PRIVATE 

GIFTS INADVERTENTLY BY VIRTUE OF THE BREADTH OF ITS WORDING. FN34 IN 

THE MARGIN ARE NOTED ALSO THE PRINCIPAL DECISIONS IN WHICH EXPRESSIONS 

OF THIS COURT CONFIRM THE AMENDMENT'S BROAD PROHIBITION. FN35 

 

III.  

 

COMPULSORY ATTENDANCE UPON RELIGIOUS EXERCISES WENT OUT EARLY IN THE 

PROCESS OF SEPARATING CHURCH AND STATE, TOGETHER WITH FORCED OBSERVANCE 

OF RELIGIOUS FORMS AND CEREMONIES. FN36 TEST OATHS AND RELIGIOUS 

QUALIFICATION FOR OFFICE FOLLOWED LATER. FN37 THESE THINGS NONE 

DEVOTED TO OUR GREAT TRADITION OF RELIGIOUS LIBERTY WOULD THINK OF 

BRINGING BACK. HENCE TODAY, APART FROM EFFORTS TO INJECT RELIGIOUS 

TRAINING OR EXERCISES AND SECTARIAN ISSUES INTO THE PUBLIC SCHOOLS, THE 

ONLY SERIOUS SURVIVING THREAT TO MAINTAINING THAT COMPLETE AND 

PERMANENT SEPARATION OF RELIGION AND CIVIL POWER WHICH THE FIRST 

AMENDMENT COMMANDS IS THROUGH USE OF THE TAXING POWER TO SUPPORT 

RELIGION, RELIGIOUS ESTABLISHMENTS, OR ESTABLISHMENTS HAVING A 

RELIGIOUS FOUNDATION WHATEVER THEIR FORM OR SPECIAL RELIGIOUS 

FUNCTION. DOES NEW JERSEY'S ACTION FURNISH SUPPORT FOR RELIGION BY 

USE OF THE TAXING POWER? CERTAINLY IT DOES, IF THE TEST REMAINS 

UNDILUTED AS JEFFERSON AND MADISON MADE IT, THAT MONEY TAKEN BY 

TAXATION FROM ONE IS NOT TO BE USED OR GIVEN TO SUPPORT ANOTHER'S 

RELIGIOUS TRAINING OR BELIEF, OR INDEED ONE'S OWN. FN38 TODAY AS THEN 

THE FURNISHING OF "CONTRIBUTIONS OF MONEY FOR THE PROPAGATION OF 

OPINIONS WHICH HE DISBELIEVES" IS THE FORBIDDEN EXACTION; AND THE 

PROHIBITION IS ABSOLUTE FOR WHATEVER MEASURE BRINGS THAT CONSEQUENCE 

AND WHATEVER AMOUNT MAY BE SOUGHT OR GIVEN TO THAT END.  

 

THE FUNDS USED HERE WERE RAISED BY TAXATION. THE COURT DOES NOT 

DISPUTE, NOR COULD IT, THAT THEIR USE DOES IN FACT GIVE AID AND 

ENCOURAGEMENT TO RELIGIOUS INSTRUCTION. IT ONLY CONCLUDES THAT THIS 

AID IS NOT "SUPPORT" IN LAW. BUT MADISON AND JEFFERSON WERE CONCERNED 

WITH AID AND SUPPORT IN FACT, NOT AS A LEGAL CONCLUSION "ENTANGLED IN 

PRECEDENTS." REMONSTRANCE, PAR. 3. HERE PARENTS PAY MONEY TO SEND 

THEIR CHILDREN TO PAROCHIAL SCHOOLS AND FUNDS RAISED BY TAXATION ARE 

USED TO REIMBURSE THEM. THIS NOT ONLY HELPS THE CHILDREN TO GET TO 

SCHOOL AND THE PARENTS TO SEND THEM. IT AIDS THEM IN A SUBSTANTIAL WAY 

TO GET THE VERY THING WHICH THEY ARE SENT TO THE PARTICULAR SCHOOL TO 

SECURE, NAMELY, RELIGIOUS TRAINING AND TEACHING.  

 

BELIEVERS OF ALL FAITHS, AND OTHERS WHO DO NOT EXPRESS THEIR FEELING 

TOWARD ULTIMATE ISSUES OF EXISTENCE IN ANY CREEDAL FORM, PAY THE NEW 

JERSEY TAX. WHEN THE MONEY SO RAISED IS USED TO PAY FOR TRANSPORTATION 

TO RELIGIOUS SCHOOLS, THE CATHOLIC TAXPAYER TO THE EXTENT OF HIS 

PROPORTIONATE SHARE PAYS FOR THE TRANSPORTATION OF LUTHERAN, JEWISH AND 

OTHERWISE RELIGIOUSLY AFFILIATED CHILDREN TO RECEIVE THEIR NON-CATHOLIC 

RELIGIOUS INSTRUCTION. THEIR PARENTS LIKEWISE PAY PROPORTIONATELY FOR 

THE TRANSPORTATION OF CATHOLIC CHILDREN TO RECEIVE CATHOLIC 

INSTRUCTION. EACH THUS CONTRIBUTES TO "THE PROPAGATION OF OPINIONS 

WHICH HE DISBELIEVES" IN SO FAR AS THEIR RELIGIONS DIFFER, AS DO OTHERS 

WHO ACCEPT NO CREED WITHOUT REGARD TO THOSE DIFFERENCES. EACH THUS 

PAYS TAXES ALSO TO SUPPORT THE TEACHING OF HIS OWN RELIGION, AN 

EXACTION EQUALLY FORBIDDEN SINCE IT DENIES "THE COMFORTABLE LIBERTY" OF 

GIVING ONE'S CONTRIBUTION TO THE PARTICULAR AGENCY OF INSTRUCTION HE 

APPROVES. FN39  

 

NEW JERSEY'S ACTION THEREFORE EXACTLY FITS THE TYPE OF EXACTION AND 

THE KIND OF EVIL AT WHICH MADISON AND JEFFERSON STRUCK. UNDER THE TEST 

THEY FRAMED IT CANNOT BE SAID THAT THE COST OF TRANSPORTATION IS NO 

PART OF THE COST OF EDUCATION OR OF THE RELIGIOUS INSTRUCTION GIVEN.  

THAT IT IS A SUBSTANTIAL AND A NECESSARY ELEMENT IS SHOWN MOST PLAINLY 



BY THE CONTINUING AND INCREASING DEMAND FOR THE STATE TO ASSUME IT. 

NOR IS THERE PRETENSE THAT IT RELATES ONLY TO THE SECULAR INSTRUCTION 

GIVEN IN RELIGIOUS SCHOOLS OR THAT ANY ATTEMPT IS OR COULD BE MADE 

TOWARD ALLOCATING PROPORTIONAL SHARES AS BETWEEN THE SECULAR AND THE 

RELIGIOUS INSTRUCTION. IT IS PRECISELY BECAUSE THE INSTRUCTION IS 

RELIGIOUS AND RELATES TO A PARTICULAR FAITH, WHETHER ONE OR ANOTHER, 

THAT PARENTS SEND THEIR CHILDREN TO RELIGIOUS SCHOOLS UNDER THE PIERCE 

DOCTRINE. AND THE VERY PURPOSE OF THE STATE'S CONTRIBUTION IS TO 

DEFRAY THE COST OF CONVEYING THE PUPIL TO THE PLACE WHERE HE WILL 

RECEIVE NOT SIMPLY SECULAR, BUT ALSO AND PRIMARILY RELIGIOUS, TEACHING 

AND GUIDANCE.  

 

INDEED THE VIEW IS SINCERELY AVOWED BY MANY OF VARIOUS FAITHS, FN40 

THAT THE BASIC PURPOSE OF ALL EDUCATION IS OR SHOULD BE RELIGIOUS, THAT 

THE SECULAR CANNOT BE AND SHOULD NOT BE SEPARATED FROM THE RELIGIOUS 

PHASE AND EMPHASIS. HENCE, THE INADEQUACY OF PUBLIC OR SECULAR 

EDUCATION AND THE NECESSITY FOR SENDING THE CHILD TO A SCHOOL WHERE 

RELIGION IS TAUGHT. BUT WHATEVER MAY BE THE PHILOSOPHY OR ITS 

JUSTIFICATION, THERE IS UNDENIABLY AN ADMIXTURE OF RELIGIOUS WITH 

SECULAR TEACHING IN ALL SUCH INSTITUTIONS. THAT IS THE VERY REASON FOR 

THEIR BEING. CERTAINLY FOR PURPOSES OF CONSTITUTIONALITY WE CANNOT 

CONTRADICT THE WHOLE BASIS OF THE ETHICAL AND EDUCATIONAL CONVICTIONS 

OF PEOPLE WHO BELIEVE IN RELIGIOUS SCHOOLING.  

 

YET THIS VERY ADMIXTURE IS WHAT WAS DISESTABLISHED WHEN THE FIRST 

AMENDMENT FORBADE "AN ESTABLISHMENT OF RELIGION." COMMINGLING THE 

RELIGIOUS WITH THE SECULAR TEACHING DOES NOT DIVEST THE WHOLE OF ITS 

RELIGIOUS PERMEATION AND EMPHASIS OR MAKE THEM OF MINOR PART, IF 

PROPORTION WERE MATERIAL. INDEED, ON ANY OTHER VIEW, THE 

CONSTITUTIONAL PROHIBITION ALWAYS COULD BE BROUGHT TO NAUGHT BY ADDING 

A MODICUM OF THE SECULAR.  

 

AN APPROPRIATION FROM THE PUBLIC TREASURY TO PAY THE COST OF 

TRANSPORTATION TO SUNDAY SCHOOL, TO WEEKDAY SPECIAL CLASSES AT THE 

CHURCH OR PARISH HOUSE, OR TO THE MEETINGS OF VARIOUS YOUNG PEOPLE'S 

RELIGIOUS SOCIETIES, SUCH AS THE Y.M.C.A., THE Y.W.C.A., THE Y.M.H.A., 

THE EPWORTH LEAGUE, COULD NOT WITHSTAND THE CONSTITUTIONAL ATTACK.  

THIS WOULD BE TRUE, WHETHER OR NOT SECULAR ACTIVITIES WERE MIXED WITH 

THE RELIGIOUS. IF SUCH AN APPROPRIATION COULD NOT STAND, THEN IT IS 

HARD TO SEE HOW ONE BECOMES VALID FOR THE SAME THING UPON THE MORE 

EXTENDED SCALE OF DAILY INSTRUCTION. SURELY CONSTITUTIONALITY DOES NOT 

TURN ON WHERE OR HOW OFTEN THE MIXED TEACHING OCCURS.  

 

FINALLY, TRANSPORTATION, WHERE IT IS NEEDED, IS AS ESSENTIAL TO 

EDUCATION AS ANY OTHER ELEMENT. ITS COST IS AS MUCH A PART OF THE 

TOTAL EXPENSE, EXCEPT AT TIMES IN AMOUNT, AS THE COST OF TEXTBOOKS, OF 

SCHOOL LUNCHES, OF ATHLETIC EQUIPMENT, OF WRITING AND OTHER MATERIALS; 

INDEED OF ALL OTHER ITEMS COMPOSING THE TOTAL BURDEN. NOW AS ALWAYS 

THE CORE OF THE EDUCATIONAL PROCESS IS THE TEACHER-PUPIL RELATIONSHIP.  

WITHOUT THIS THE RICHEST EQUIPMENT AND FACILITIES WOULD GO FOR NAUGHT.  

SEE JUDD V. BOARD OF EDUCATION, 278 N.Y. 200, 212, 15 N.E.2D 576, 582.  

BUT THE PROVERBIAL MARK HOPKINS CONCEPTION NO LONGER SUFFICES FOR THE 

COUNTRY'S REQUIREMENTS. WITHOUT BUILDINGS, WITHOUT EQUIPMENT, WITHOUT 

LIBRARY, TEXTBOOKS AND OTHER MATERIALS, AND WITHOUT TRANSPORTATION TO 

BRING TEACHER AND PUPIL TOGETHER IN SUCH AN EFFECTIVE TEACHING 

ENVIRONMENT, THERE CAN BE NOT EVEN THE SKELETON OF WHAT OUR TIMES 

REQUIRE. HARDLY CAN IT BE MAINTAINED THAT TRANSPORTATION IS THE LEAST 

ESSENTIAL OF THESE ITEMS, OR THAT IT DOES NOT IN FACT AID, ENCOURAGE, 

SUSTAIN AND SUPPORT, JUST AS THEY DO, THE VERY PROCESS WHICH IS ITS 

PURPOSE TO ACCOMPLISH. NO LESS ESSENTIAL IS IT, OR THE PAYMENT OF ITS 

COST, THAN THE VERY TEACHING IN THE CLASSROOM OR PAYMENT OF THE 

TEACHER'S SUSTENANCE. MANY TYPES OF EQUIPMENT, NOW CONSIDERED 

ESSENTIAL, BETTER COULD BE DONE WITHOUT.  

 

FOR ME, THEREFORE, THE FEAT IS IMPOSSIBLE TO SELECT SO INDISPENSABLE 

AN ITEM FROM THE COMPOSITE OF TOTAL COSTS, AND CHARACTERIZE IT AS NOT 



AIDING, CONTRIBUTING TO, PROMOTING OR SUSTAINING THE PROPAGATION OF 

BELIEFS WHICH IT IS THE VERY END OF ALL TO BRING ABOUT. UNLESS THIS 

CAN BE MAINTAINED, AND THE COURT DOES NOT MAINTAIN IT, THE AID THUS 

GIVEN IS OUTLAWED. PAYMENT OF TRANSPORTATION IS NO MORE, NOR IS IT ANY 

THE LESS ESSENTIAL TO EDUCATION, WHETHER RELIGIOUS OR SECULAR, THAN 

PAYMENT FOR TUITIONS, FOR TEACHERS' SALARIES, FOR BUILDINGS, EQUIPMENT 

AND NECESSARY MATERIALS. NOR IS IT ANY THE LESS DIRECTLY RELATED, IN A 

SCHOOL GIVING RELIGIOUS INSTRUCTION, TO THE PRIMARY RELIGIOUS OBJECTIVE 

ALL THOSE ESSENTIAL ITEMS OF COST ARE INTENDED TO ACHIEVE. NO RATIONAL 

LINE CAN BE DRAWN BETWEEN PAYMENT FOR SUCH LARGER, BUT NOT MORE 

NECESSARY, ITEMS AND PAYMENT FOR TRANSPORTATION. THE ONLY LINE THAT 

CAN BE SO DRAWN IS ONE BETWEEN MORE DOLLARS AND LESS. CERTAINLY IN 

THIS REALM SUCH A LINE CAN BE NO VALID CONSTITUTIONAL MEASURE. MURDOCK 

V. PENNSYLVANIA, 319 U.S. 105; THOMAS V. COLLINS, 323 U.S. 516. FN41 

NOW, AS IN MADISON'S TIME, NOT THE AMOUNT BUT THE PRINCIPLE OF 

ASSESSMENT IS WRONG. REMONSTRANCE, PAR. 3.  

 

IV.  

 

BUT WE ARE TOLD THAT THE NEW JERSEY STATUTE IS VALID IN ITS PRESENT 

APPLICATION BECAUSE THE APPROPRIATION IS FOR A PUBLIC, NOT A PRIVATE 

PURPOSE, NAMELY, THE PROMOTION OF EDUCATION, AND THE MAJORITY ACCEPT 

THIS IDEA IN THE CONCLUSION THAT ALL WE HAVE HERE IS "PUBLIC WELFARE 

LEGISLATION." IF THAT IS TRUE AND THE AMENDMENT'S FORCE CAN BE THUS 

DESTROYED, WHAT HAS BEEN SAID BECOMES ALL THE MORE PERTINENT. FOR THEN 

THERE COULD BE NO POSSIBLE OBJECTION TO MORE EXTENSIVE SUPPORT OF 

RELIGIOUS EDUCATION BY NEW JERSEY.  

 

IF THE FACT ALONE BE DETERMINATIVE THAT RELIGIOUS SCHOOLS ARE ENGAGED 

IN EDUCATION, THUS PROMOTING THE GENERAL AND INDIVIDUAL WELFARE, 

TOGETHER WITH THE LEGISLATURE'S DECISION THAT THE PAYMENT OF PUBLIC 

MONEYS FOR THEIR AID MAKES THEIR WORK A PUBLIC FUNCTION, THEN I CAN SEE 

NO POSSIBLE BASIS, EXCEPT ONE OF DUBIOUS LEGISLATIVE POLICY, FOR THE 

STATE'S REFUSAL TO MAKE FULL APPROPRIATION FOR SUPPORT OF PRIVATE, 

RELIGIOUS SCHOOLS, JUST AS IS DONE FOR PUBLIC INSTRUCTION. THERE COULD 

NOT BE, ON THAT BASIS, VALID CONSTITUTIONAL OBJECTION. FN42  

 

OF COURSE PAYING THE COST OF TRANSPORTATION PROMOTES THE GENERAL 

CAUSE OF EDUCATION AND THE WELFARE OF THE INDIVIDUAL. SO DOES PAYING 

ALL OTHER ITEMS OF EDUCATIONAL EXPENSE. AND OBVIOUSLY, AS THE MAJORITY 

SAY, IT IS MUCH TOO LATE TO URGE THAT LEGISLATION DESIGNED TO 

FACILITATE THE OPPORTUNITIES OF CHILDREN TO SECURE A SECULAR EDUCATION 

SERVES NO PUBLIC PURPOSE. OUR NATION-WIDE SYSTEM OF PUBLIC EDUCATION 

RESTS ON THE CONTRARY VIEW, AS DO ALL GRANTS IN AID OF EDUCATION, 

PUBLIC OR PRIVATE, WHICH IS NOT RELIGIOUS IN CHARACTER.  

 

THESE THINGS ARE BESIDE THE REAL QUESTION. THEY HAVE NO POSSIBLE 

MATERIALITY EXCEPT TO OBSCURE THE ALL-PERVADING, INESCAPABLE ISSUE.  

CF. COCHRAN V. BOARD OF EDUCATION, SUPRA. STRIPPED OF ITS RELIGIOUS 

PHASE, THE CASE PRESENTS NO SUBSTANTIAL FEDERAL QUESTION. IBID. THE 

PUBLIC FUNCTION ARGUMENT, BY CASTING THE ISSUE IN TERMS OF PROMOTING 

THE GENERAL CAUSE OF EDUCATION AND THE WELFARE OF THE INDIVIDUAL, 

IGNORES THE RELIGIOUS FACTOR AND ITS ESSENTIAL CONNECTION WITH THE 

TRANSPORTATION, THEREBY LEAVING OUT THE ONLY VITAL ELEMENT IN THE 

CASE. SO OF COURSE DO THE "PUBLIC WELFARE" AND "SOCIAL LEGISLATION" 

IDEAS, FOR THEY COME TO THE SAME THING.  

 

WE HAVE HERE THEN ONE SUBSTANTIAL ISSUE, NOT TWO. TO SAY THAT NEW 

JERSEY'S APPROPRIATION AND HER USE OF THE POWER OF TAXATION FOR RAISING 

THE FUNDS APPROPRIATED ARE NOT FOR PUBLIC PURPOSES BUT ARE FOR PRIVATE 

ENDS, IS TO SAY THAT THEY ARE FOR THE SUPPORT OF RELIGION AND RELIGIOUS 

TEACHING. CONVERSELY, TO SAY THAT THEY ARE FOR PUBLIC PURPOSES IS TO 

SAY THAT THEY ARE NOT FOR RELIGIOUS ONES.  

 

THIS IS PRECISELY FOR THE REASON THAT EDUCATION WHICH INCLUDES 

RELIGIOUS TRAINING AND TEACHING, AND ITS SUPPORT, HAVE BEEN MADE 



MATTERS OF PRIVATE RIGHT AND FUNCTION, NOT PUBLIC, BY THE VERY TERMS OF 

THE FIRST AMENDMENT. THAT IS THE EFFECT NOT ONLY IN ITS GUARANTY OF 

RELIGION'S FREE EXERCISE, BUT ALSO IN THE PROHIBITION OF 

ESTABLISHMENTS. IT WAS ON THIS BASIS OF THE PRIVATE CHARACTER OF THE 

FUNCTION OF RELIGIOUS EDUCATION THAT THIS COURT HELD PARENTS ENTITLED 

TO SEND THEIR CHILDREN TO PRIVATE, RELIGIOUS SCHOOLS. PIERCE V. 

SOCIETY OF SISTERS, SUPRA. NOW IT DECLARES IN EFFECT THAT THE 

APPROPRIATION OF PUBLIC FUNDS TO DEFRAY PART OF THE COST OF ATTENDING 

THOSE SCHOOLS IS FOR A PUBLIC PURPOSE. IF SO, I DO NOT UNDERSTAND WHY 

THE STATE CANNOT GO FARTHER OR WHY THIS CASE APPROACHES THE VERGE OF 

ITS POWER.  

 

IN TRUTH THIS VIEW CONTRADICTS THE WHOLE PURPOSE AND EFFECT OF THE 

FIRST AMENDMENT AS HERETOFORE CONCEIVED. THE "PUBLIC FUNCTION" - 

"PUBLIC WELFARE" - "SOCIAL LEGISLATION" ARGUMENT SEEKS, IN MADISON'S 

WORDS, TO "EMPLOY RELIGION (THAT IS, HERE, RELIGIOUS EDUCATION) AS AN 

ENGINE OF CIVIL POLICY." REMONSTRANCE, PAR. 5. IT IS OF ONE PIECE 

WITH THE ASSESSMENT BILL'S PREAMBLE, ALTHOUGH WITH THE VITAL DIFFERENCE 

THAT IT WHOLLY IGNORES WHAT THAT PREAMBLE EXPLICITLY STATES. FN43  

 

OUR CONSTITUTIONAL POLICY IS EXACTLY THE OPPOSITE. IT DOES NOT DENY 

THE VALUE OR THE NECESSITY FOR RELIGIOUS TRAINING, TEACHING OR 

OBSERVANCE. RATHER IT SECURES THEIR FREE EXERCISE. BUT TO THAT END IT 

DOES DENY THAT THE STATE CAN UNDERTAKE OR SUSTAIN THEM IN ANY FORM OR 

DEGREE. FOR THIS REASON THE SPHERE OF RELIGIOUS ACTIVITY, AS 

DISTINGUISHED FROM THE SECULAR INTELLECTUAL LIBERTIES, HAS BEEN GIVEN 

THE TWOFOLD PROTECTION AND, AS THE STATE CANNOT FORBID, NEITHER CAN IT 

PERFORM OR AID IN PERFORMING THE RELIGIOUS FUNCTION. THE DUAL 

PROHIBITION MAKES THAT FUNCTION ALTOGETHER PRIVATE. IT CANNOT BE MADE 

A PUBLIC ONE BY LEGISLATIVE ACT. THIS WAS THE VERY HEART OF MADISON'S 

REMONSTRANCE, AS IT IS OF THE AMENDMENT ITSELF.  

 

IT IS NOT BECAUSE RELIGIOUS TEACHING DOES NOT PROMOTE THE PUBLIC OR 

THE INDIVIDUAL'S WELFARE, BUT BECAUSE NEITHER IS FURTHERED WHEN THE 

STATE PROMOTES RELIGIOUS EDUCATION, THAT THE CONSTITUTION FORBIDS IT TO 

DO SO. BOTH LEGISLATURES AND COURTS ARE BOUND BY THAT DISTINCTION. IN 

FAILURE TO OBSERVE IT LIES THE FALLACY OF THE "PUBLIC FUNCTION" - 

"SOCIAL LEGISLATION" ARGUMENT, A FALLACY FACILITATED BY EASY 

TRANSFERENCE OF THE ARGUMENT'S BASING FROM DUE PROCESS UNRELATED TO ANY 

RELIGIOUS ASPECT TO THE FIRST AMENDMENT.  

 

BY NO DECLARATION THAT A GIFT OF PUBLIC MONEY TO RELIGIOUS USES WILL 

PROMOTE THE GENERAL OR INDIVIDUAL WELFARE, OR THE CAUSE OF EDUCATION 

GENERALLY, CAN LEGISLATIVE BODIES OVERCOME THE AMENDMENT'S BAR. NOR 

MAY THE COURTS SUSTAIN THEIR ATTEMPTS TO DO SO BY FINDING SUCH 

CONSEQUENCES FOR APPROPRIATIONS WHICH IN FACT GIVE AID TO OR PROMOTE 

RELIGIOUS USES. CF. NORRIS V. ALABAMA, 294 U.S. 587, 590; HOOVEN & 

ALLISON CO. V. EVATT, 324 U.S. 652, 659; AKINS V. TEXAS, 325 U.S. 398, 

402. LEGISLATURES ARE FREE TO MAKE, AND COURTS TO SUSTAIN, 

APPROPRIATIONS ONLY WHEN IT CAN BE FOUND THAT IN FACT THEY DO NOT AID, 

PROMOTE, ENCOURAGE OR SUSTAIN RELIGIOUS TEACHING OR OBSERVANCES, BE THE 

AMOUNT LARGE OR SMALL. NO SUCH FINDING HAS BEEN OR COULD BE MADE IN 

THIS CASE. THE AMENDMENT HAS REMOVED THIS FORM OF PROMOTING THE PUBLIC 

WELFARE FROM LEGISLATIVE AND JUDICIAL COMPETENCE TO MAKE A PUBLIC 

FUNCTION. IT IS EXCLUSIVELY A PRIVATE AFFAIR. THE REASONS 

UNDERLYING THE AMENDMENT'S POLICY HAVE NOT VANISHED WITH TIME OR 

DIMINISHED IN FORCE. NOW AS WHEN IT WAS ADOPTED THE PRICE OF RELIGIOUS 

FREEDOM IS DOUBLE. IT IS THAT THE CHURCH AND RELIGION SHALL LIVE BOTH 

WITHIN AND UPON THAT FREEDOM. THERE CANNOT BE FREEDOM OF RELIGION, 

SAFEGUARDED BY THE STATE, AND INTERVENTION BY THE CHURCH OR ITS 

AGENCIES IN THE STATE'S DOMAIN OR DEPENDENCY ON ITS LARGESSE.  

MADISON'S REMONSTRANCE, PAR. 6, 8. FN44 THE GREAT CONDITION OF 

RELIGIOUS LIBERTY IS THAT IT BE MAINTAINED FREE FROM SUSTENANCE, AS 

ALSO FROM OTHER INTERFERENCES, BY THE STATE. FOR WHEN IT COMES TO REST 

UPON THAT SECULAR FOUNDATION IT VANISHES WITH THE RESTING. ID., PAR. 

7, 8. FN45 PUBLIC MONEY DEVOTED TO PAYMENT OF RELIGIOUS COSTS, 



EDUCATIONAL OR OTHER, BRINGS THE QUEST FOR MORE. IT BRINGS TOO THE 

STRUGGLE OF SECT AGAINST SECT FOR THE LARGER SHARE OR FOR ANY. HERE 

ONE BY NUMBERS ALONE WILL BENEFIT MOST, THERE ANOTHER. THAT IS 

PRECISELY THE HISTORY OF SOCIETIES WHICH HAVE HAD AN ESTABLISHED 

RELIGION AND DISSIDENT GROUPS. ID., PAR. 8, 11. IT IS THE VERY THING 

JEFFERSON AND MADISON EXPERIENCED AND SOUGHT TO GUARD AGAINST, WHETHER 

IN ITS BLUNT OR IN ITS MORE SCREENED FORMS. IBID. THE END OF SUCH 

STRIFE CANNOT BE OTHER THAN TO DESTROY THE CHERISHED LIBERTY. THE 

DOMINATING GROUP WILL ACHIEVE THE DOMINANT BENEFIT; OR ALL WILL EMBROIL 

THE STATE IN THEIR DISSENSIONS. ID., PAR. 11. FN46  

 

EXACTLY SUCH CONFLICTS HAVE CENTERED OF LATE AROUND PROVIDING 

TRANSPORTATION TO RELIGIOUS SCHOOLS FROM PUBLIC FUNDS. FN47 THE ISSUE 

AND THE DISSENSION WORK TYPICALLY, IN MADISON'S PHRASE, TO "DESTROY 

THAT MODERATION AND HARMONY WHICH THE FORBEARANCE OF OUR LAWS TO 

INTERMEDDLE WITH RELIGION, HAS PRODUCED AMONGST ITS SEVERAL SECTS."  

ID., PAR. 11. THIS OCCURS, AS HE WELL KNEW, OVER MEASURES AT THE VERY 

THRESHOLD OF DEPARTURE FROM THE PRINCIPLE. ID., PAR. 3, 9, 11.  

 

IN THESE CONFLICTS WHEREVER SUCCESS HAS BEEN OBTAINED IT HAS BEEN 

UPON THE CONTENTION THAT BY PROVIDING THE TRANSPORTATION THE GENERAL 

CAUSE OF EDUCATION, THE GENERAL WELFARE, AND THE WELFARE OF THE 

INDIVIDUAL WILL BE FORWARDED; HENCE THAT THE MATTER LIES WITHIN THE 

REALM OF PUBLIC FUNCTION, FOR LEGISLATIVE DETERMINATION. FN48 STATE 

COURTS HAVE DIVIDED UPON THE ISSUE, SOME TAKING THE VIEW THAT ONLY THE 

INDIVIDUAL, OTHERS THAT THE INSTITUTION RECEIVES THE BENEFIT. FN49 A 

FEW HAVE RECOGNIZED THAT THIS DICHOTOMY IS FALSE, THAT BOTH IN FACT ARE 

AIDED. FN50  

 

THE MAJORITY HERE DOES NOT ACCEPT IN TERMS ANY OF THOSE VIEWS. BUT 

NEITHER DOES IT DENY THAT THE INDIVIDUAL OR THE SCHOOL, OR INDEED BOTH, 

ARE BENEFITED DIRECTLY AND SUBSTANTIALLY N51. TO DO SO WOULD CUT THE 

GROUND FROM UNDER THE PUBLIC FUNCTION - SOCIAL LEGISLATION THESIS. ON 

THE CONTRARY, THE OPINION CONCEDES THAT THE CHILDREN ARE AIDED BY BEING 

HELPED TO GET TO THE RELIGIOUS SCHOOLING. BY CONVERSE NECESSARY 

IMPLICATION AS WELL AS BY THE ABSENCE OF EXPRESS DENIAL, IT MUST BE 

TAKEN TO CONCEDE ALSO THAT THE SCHOOL IS HELPED TO REACH THE CHILD WITH 

ITS RELIGIOUS TEACHING. THE RELIGIOUS ENTERPRISE IS COMMON TO BOTH, AS 

IS THE INTEREST IN HAVING TRANSPORTATION FOR ITS RELIGIOUS PURPOSES 

PROVIDED.  

 

NOTWITHSTANDING THE RECOGNITION THAT THIS TWO-WAY AID IS GIVEN AND 

THE ABSENCE OF ANY DENIAL THAT RELIGIOUS TEACHING IS THUS FURTHERED, 

THE COURT CONCLUDES THAT THE AID SO GIVEN IS NOT "SUPPORT" OF 

RELIGION. IT IS RATHER ONLY SUPPORT OF EDUCATION AS SUCH, WITHOUT 

REFERENCE TO ITS RELIGIOUS CONTENT, AND THUS BECOMES PUBLIC WELFARE 

LEGISLATION. TO THIS ELISION OF THE RELIGIOUS ELEMENT FROM THE CASE IS 

ADDED GLOSS IN TWO RESPECTS, ONE THAT THE AID EXTENDED PARTAKES OF THE 

NATURE OF A SAFETY MEASURE, THE OTHER THAT FAILURE TO PROVIDE IT WOULD 

MAKE THE STATE UNNEUTRAL IN RELIGIOUS MATTERS, DISCRIMINATING AGAINST 

OR HAMPERING SUCH CHILDREN CONCERNING PUBLIC BENEFITS ALL OTHERS 

RECEIVE.  

 

AS WILL BE NOTED, THE ONE GLOSS IS CONTRADICTED BY THE FACTS OF 

RECORD AND THE OTHER IS OF WHOLE CLOTH WITH THE "PUBLIC FUNCTION" 

ARGUMENT'S EXCISION OF THE RELIGIOUS FACTOR N52. BUT MOST IMPORTANT IS 

THAT THIS APPROACH, IF VALID, SUPPLIES A READY METHOD FOR NULLIFYING 

THE AMENDMENT'S GUARANTY, NOT ONLY FOR THIS CASE AND OTHERS INVOLVING 

SMALL GRANTS IN AID FOR RELIGIOUS EDUCATION, BUT EQUALLY FOR LARGER 

ONES. THE ONLY THING NEEDED WILL BE FOR THE COURT AGAIN TO TRANSPLANT 

THE "PUBLIC WELFARE - PUBLIC FUNCTION" VIEW FROM ITS PROPER 

NONRELIGIOUS DUE PROCESS BEARING TO FIRST AMENDMENT APPLICATION, 

HOLDING THAT RELIGIOUS EDUCATION IS NOT "SUPPORTED" THOUGH IT MAY BE 

AIDED BY THE APPROPRIATION, AND THAT THE CAUSE OF EDUCATION GENERALLY 

IS FURTHERED BY HELPING THE PUPIL TO SECURE THAT TYPE OF TRAINING.  

 



THIS IS NOT THEREFORE JUST A LITTLE CASE OVER BUS FARES. IN 

PARAPHRASE OF MADISON, DISTANT AS IT MAY BE IN ITS PRESENT FORM FROM A 

COMPLETE ESTABLISHMENT OF RELIGION, IT DIFFERS FROM IT ONLY IN DEGREE; 

AND IS THE FIRST STEP IN THAT DIRECTION. ID., PAR. 9. FN53 TODAY AS 

IN HIS TIME "THE SAME AUTHORITY WHICH CAN FORCE A CITIZEN TO CONTRIBUTE 

THREE PENCE ONLY ... FOR THE SUPPORT OF ANY ONE (RELIGIOUS) 

ESTABLISHMENT, MAY FORCE HIM" TO PAY MORE; OR "TO CONFORM TO ANY OTHER 

ESTABLISHMENT IN ALL CASES WHATSOEVER." AND NOW, AS THEN, "EITHER ... 

WE MUST SAY, THAT THE WILL OF THE LEGISLATURE IS THE ONLY MEASURE OF 

THEIR AUTHORITY; AND THAT IN THE PLENITUDE OF THIS AUTHORITY, THEY MAY 

SWEEP AWAY ALL OUR FUNDAMENTAL RIGHTS; OR, THAT THEY ARE BOUND TO LEAVE 

THIS PARTICULAR RIGHT UNTOUCHED AND SACRED." REMONSTRANCE, PAR. 15.  

 

THE REALM OF RELIGIOUS TRAINING AND BELIEF REMAINS, AS THE AMENDMENT 

MADE IT, THE KINGDOM OF THE INDIVIDUAL MAN AND HIS GOD. IT SHOULD BE 

KEPT INVIOLATELY PRIVATE, NOT "ENTANGLED ... IN PRECEDENTS" FN54 OR 

CONFOUNDED WITH WHAT LEGISLATURES LEGITIMATELY MAY TAKE OVER INTO THE 

PUBLIC DOMAIN.  

 

V.  

 

NO ONE CONSCIOUS OF RELIGIOUS VALUES CAN BE UNSYMPATHETIC TOWARD THE 

BURDEN WHICH OUR CONSTITUTIONAL SEPARATION PUTS ON PARENTS WHO DESIRE 

RELIGIOUS INSTRUCTION MIXED WITH SECULAR FOR THEIR CHILDREN. THEY PAY 

TAXES FOR OTHERS' CHILDREN'S EDUCATION, AT THE SAME TIME THE ADDED COST 

OF INSTRUCTION FOR THEIR OWN. NOR CAN ONE HAPPILY SEE BENEFITS DENIED 

TO CHILDREN WHICH OTHERS RECEIVE, BECAUSE IN CONSCIENCE THEY OR THEIR 

PARENTS FOR THEM DESIRE A DIFFERENT KIND OF TRAINING OTHERS DO NOT 

DEMAND.  

 

BUT IF THOSE FEELINGS SHOULD PREVAIL, THERE WOULD BE AN END TO OUR 

HISTORIC CONSTITUTIONAL POLICY AND COMMAND. NO MORE UNJUST OR 

DISCRIMINATORY IN FACT IS IT TO DENY ATTENDANTS AT RELIGIOUS SCHOOLS 

THE COST OF THEIR TRANSPORTATION THAN IT IS TO DENY THEM TUITIONS, 

SUSTENANCE FOR THEIR TEACHERS, OR ANY OTHER EDUCATIONAL EXPENSE WHICH 

OTHERS RECEIVE AT PUBLIC COST. HARDSHIP IN FACT THERE IS WHICH NONE 

CAN BLINK. BUT, FOR ASSURING TO THOSE WHO UNDERGO IT THE GREATER, THE 

MOST COMPREHENSIVE FREEDOM, IT IS ONE WRITTEN BY DESIGN AND FIRM INTENT 

INTO OUR BASIC LAW.  

 

OF COURSE DISCRIMINATION IN THE LEGAL SENSE DOES NOT EXIST. THE 

CHILD ATTENDING THE RELIGIOUS SCHOOL HAS THE SAME RIGHT AS ANY OTHER TO 

ATTEND THE PUBLIC SCHOOL. BUT HE FOREGOES EXERCISING IT BECAUSE THE 

SAME GUARANTY WHICH ASSURES THIS FREEDOM FORBIDS THE PUBLIC SCHOOL OR 

ANY AGENCY OF THE STATE TO GIVE OR AID HIM IN SECURING THE RELIGIOUS 

INSTRUCTION HE SEEKS.  

 

WERE HE TO ACCEPT THE COMMON SCHOOL, HE WOULD BE THE FIRST TO PROTEST 

THE TEACHING THERE OF ANY CREED OR FAITH NOT HIS OWN. AND IT IS 

PRECISELY FOR THE REASON THAT THEIR ATMOSPHERE IS WHOLLY SECULAR THAT 

CHILDREN ARE NOT SENT TO PUBLIC SCHOOLS UNDER THE PIERCE DOCTRINE. BUT 

THAT IS A CONSTITUTIONAL NECESSITY, BECAUSE WE HAVE STAKED THE VERY 

EXISTENCE OF OUR COUNTRY ON THE FAITH THAT COMPLETE SEPARATION BETWEEN 

THE STATE AND RELIGION IS BEST FOR THE STATE AND BEST FOR RELIGION.  

REMONSTRANCE, PAR. 8, 12.  

 

THAT POLICY NECESSARILY ENTAILS HARDSHIP UPON PERSONS WHO FOREGO THE 

RIGHT TO EDUCATIONAL ADVANTAGES THE STATE CAN SUPPLY IN ORDER TO SECURE 

OTHERS IT IS PRECLUDED FROM GIVING. INDEED THIS MAY HAMPER THE PARENT 

AND THE CHILD FORCED BY CONSCIENCE TO THAT CHOICE. BUT IT DOES NOT 

MAKE THE STATE UNNEUTRAL TO WITHHOLD WHAT THE CONSTITUTION FORBIDS IT 

TO GIVE. ON THE CONTRARY IT IS ONLY BY OBSERVING THE PROHIBITION 

RIGIDLY THAT THE STATE CAN MAINTAIN ITS NEUTRALITY AND AVOID 

PARTISANSHIP IN THE DISSENSIONS INEVITABLE WHEN SECT OPPOSES SECT OVER 

DEMANDS FOR PUBLIC MONEYS TO FURTHER RELIGIOUS EDUCATION, TEACHING OR 

TRAINING IN ANY FORM OR DEGREE, DIRECTLY OR INDIRECTLY. LIKE ST. 



PAUL'S FREEDOM, RELIGIOUS LIBERTY WITH A GREAT PRICE MUST BE BOUGHT.  

AND FOR THOSE WHO EXERCISE IT MOST FULLY, BY INSISTING UPON RELIGIOUS 

EDUCATION FOR THEIR CHILDREN MIXED WITH SECULAR, BY THE TERMS OF OUR 

CONSTITUTION THE PRICE IS GREATER THAN FOR OTHERS.  

 

THE PROBLEM THEN CANNOT BE CAST IN TERMS OF LEGAL DISCRIMINATION OR 

ITS ABSENCE. THIS WOULD BE TRUE, EVEN THOUGH THE STATE IN GIVING AID 

SHOULD TREAT ALL RELIGIOUS INSTRUCTION ALIKE. THUS, IF THE PRESENT 

STATUTE AND ITS APPLICATION WERE SHOWN TO APPLY EQUALLY TO ALL 

RELIGIOUS SCHOOLS OF WHATEVER FAITH, FN55 YET IN THE LIGHT OF OUR 

TRADITION IT COULD NOT STAND. FOR THEN THE ADHERENT OF ONE CREED STILL 

WOULD PAY FOR THE SUPPORT OF ANOTHER, THE CHILDLESS TAXPAYER WITH 

OTHERS MORE FORTUNATE. THEN TOO THERE WOULD SEEM TO BE NO BAR TO 

MAKING APPROPRIATIONS FOR TRANSPORTATION AND OTHER EXPENSES OF CHILDREN 

ATTENDING PUBLIC OR OTHER SECULAR SCHOOLS, AFTER HOURS IN SEPARATE 

PLACES AND CLASSES FOR THEIR EXCLUSIVELY RELIGIOUS INSTRUCTION. THE 

PERSON WHO EMBRACES NO CREED ALSO WOULD BE FORCED TO PAY FOR TEACHING 

WHAT HE DOES NOT BELIEVE. AGAIN, IT WAS THE FURNISHING OF 

"CONTRIBUTIONS OF MONEY FOR THE PROPAGATION OF OPINIONS WHICH HE 

DISBELIEVES" THAT THE FATHERS OUTLAWED. THAT CONSEQUENCE AND EFFECT 

ARE NOT REMOVED BY MULTIPLYING TO ALL-INCLUSIVENESS THE SECTS FOR WHICH 

SUPPORT IS EXACTED. THE CONSTITUTION REQUIRES, NOT COMPREHENSIVE 

IDENTIFICATION OF STATE WITH RELIGION, BUT COMPLETE SEPARATION.  

 

VI.  

 

SHORT TREATMENT WILL DISPOSE OF WHAT REMAINS. WHATEVER MIGHT BE SAID 

OF SOME OTHER APPLICATION OF NEW JERSEY'S STATUTE, THE ONE MADE HERE 

HAS NO SEMBLANCE OF BEARING AS A SAFETY MEASURE OR, INDEED, FOR 

SECURING EXPEDITIOUS CONVEYANCE. THE TRANSPORTATION SUPPLIED IS BY 

PUBLIC CONVEYANCE, SUBJECT TO ALL THE HAZARDS AND DELAYS OF THE HIGHWAY 

AND THE STREETS INCURRED BY THE PUBLIC GENERALLY IN GOING ABOUT ITS 

MULTIFARIOUS BUSINESS.  

 

NOR IS THE CASE COMPARABLE TO ONE OF FURNISHING FIRE OR POLICE 

PROTECTION, OR ACCESS TO PUBLIC HIGHWAYS. THESE THINGS ARE MATTERS OF 

COMMON RIGHT, PART OF THE GENERAL NEED FOR SAFETY. FN56 CERTAINLY THE 

FIRE DEPARTMENT MUST NOT STAND IDLY BY WHILE THE CHURCH BURNS. NOR IS 

THIS REASON WHY THE STATE SHOULD PAY THE EXPENSE OF TRANSPORTATION OR 

OTHER ITEMS OF THE COST OF RELIGIOUS EDUCATION. FN57  

 

NEEDLESS TO ADD, WE HAVE NO SUCH CASE AS GREEN V. FRAZIER, 253 U.S. 

233, OR CARMICHAEL V. SOUTHERN COAL CO., 301 U.S. 495, WHICH DEALT WITH 

MATTERS WHOLLY UNRELATED TO THE FIRST AMENDMENT, INVOLVING ONLY 

SITUATIONS WHERE THE "PUBLIC FUNCTION" ISSUE WAS DETERMINATIVE.  

 

I HAVE CHOSEN TO PLACE MY DISSENT UPON THE BROAD GROUND I THINK 

DECISIVE, THOUGH STRICTLY SPEAKING THE CASE MIGHT BE DECIDED ON 

NARROWER ISSUES. THE NEW JERSEY STATUTE MIGHT BE HELD INVALID ON ITS 

FACE FOR THE EXCLUSION OF CHILDREN WHO ATTEND PRIVATE, PROFIT-MAKING 

SCHOOLS. FN58 I CANNOT ASSUME, AS DOES THE MAJORITY, THAT THE NEW 

JERSEY COURTS WOULD WRITE OFF THIS EXPLICIT LIMITATION FROM THE 

STATUTE. MOREOVER, THE RESOLUTION BY WHICH THE STATUTE WAS APPLIED 

EXPRESSLY LIMITS ITS BENEFITS TO STUDENTS OF PUBLIC AND CATHOLIC 

SCHOOLS. FN59 THERE IS NO SHOWING THAT THERE ARE NO OTHER PRIVATE OR 

RELIGIOUS SCHOOLS IN THIS POPULOUS DISTRICT. FN60 I DO NOT THINK IT 

CAN BE ASSUMED THERE WERE NONE. FN61 BUT IN THE VIEW I HAVE TAKEN, IT 

IS UNNECESSARY TO LIMIT GROUNDING TO THESE MATTERS.  

 

TWO GREAT DRIVES ARE CONSTANTLY IN MOTION TO ABRIDGE, IN THE NAME OF 

EDUCATION, THE COMPLETE DIVISION OF RELIGION AND CIVIL AUTHORITY WHICH 

OUR FOREFATHERS MADE. ONE IS TO INTRODUCE RELIGIOUS EDUCATION AND 

OBSERVANCES INTO THE PUBLIC SCHOOLS. THE OTHER, TO OBTAIN PUBLIC FUNDS 

FOR THE AID AND SUPPORT OF VARIOUS PRIVATE RELIGIOUS SCHOOLS. SEE 

JOHNSON, THE LEGAL STATUS OF CHURCH-STATE RELATIONSHIPS IN THE UNITED 

STATES (1934); THAYER, RELIGION IN PUBLIC EDUCATION (1947); NOTE (1941) 



50 YALE L.J. 917. IN MY OPINION BOTH AVENUES WERE CLOSED BY THE 

CONSTITUTION. NEITHER SHOULD BE OPENED BY THIS COURT. THE MATTER IS 

NOT ONE OF QUANTITY, TO BE MEASURED BY THE AMOUNT OF MONEY EXPENDED.  

NOW AS IN MADISON'S DAY IT IS ONE OF PRINCIPLE, TO KEEP SEPARATE THE 

SEPARATE SPHERES AS THE FIRST AMENDMENT DREW THEM; TO PREVENT THE FIRST 

EXPERIMENT UPON OUR LIBERTIES; AND TO KEEP THE QUESTION FROM BECOMING 

ENTANGLED IN CORROSIVE PRECEDENTS. WE SHOULD NOT BE LESS STRICT TO 

KEEP STRONG AND UNTARNISHED THE ONE SIDE OF THE SHIELD OF RELIGIOUS 

FREEDOM THAN WE HAVE BEEN OF THE OTHER.  

 

THE JUDGMENT SHOULD BE REVERSED.  

 

FN1 "A BILL FOR ESTABLISHING RELIGIOUS FREEDOM," ENACTED BY THE 

GENERAL ASSEMBLY OF VIRGINIA, JANUARY 19, 1786. SEE 1 RANDALL, THE 

LIFE OF THOMAS JEFFERSON (1858) 219-220; XII HENING'S STATUTES OF 

VIRGINIA (1823) 84.  

 

FN2 SCHNEIDER V. STATE, 308 U.S. 147; CANTWELL V. CONNECTICUT, 310 

U.S. 296; MURDOCK V. PENNSYLVANIA, 319 U.S. 105; PRINCE V. 

MASSACHUSETTS, 321 U.S. 158; THOMAS V. COLLINS, 323 U.S. 516, 530.  

FN3 THE BRIEFS DID NOT RAISE THE FIRST AMENDMENT ISSUE. THE ONLY ONE 

PRESENTED WAS WHETHER THE STATE'S ACTION INVOLVED A PUBLIC OR AN 

EXCLUSIVELY PRIVATE FUNCTION UNDER THE DUE PROCESS CLAUSE OF THE 

FOURTEENTH AMENDMENT. SEE PART IV INFRA. ON THE FACTS, THE COST OF 

TRANSPORTATION HERE IS INSEPARABLE FROM BOTH RELIGIOUS AND SECULAR 

TEACHING AT THE RELIGIOUS SCHOOL. IN THE COCHRAN CASE THE STATE 

FURNISHED SECULAR TEXTBOOKS ONLY. BUT SEE TEXT INFRA AT NOTE 40 ET 

SEQ., AND PART IV.  

 

FN4 CF. NOTE 3 AND TEXT PART IV; SEE ALSO NOTE 35. FN5 THE 

STATUTE READS: "WHENEVER IN ANY DISTRICT THERE ARE CHILDREN LIVING 

REMOTE FROM ANY SCHOOLHOUSE, THE BOARD OF EDUCATION OF THE DISTRICT MAY 

MAKE RULES AND CONTRACTS FOR THE TRANSPORTATION OF SUCH CHILDREN TO AND 

FROM SCHOOL ... OTHER THAN A PUBLIC SCHOOL, EXCEPT SUCH SCHOOL AS IS 

OPERATED FOR PROFIT IN WHOLE OR IN PART.  

 

"WHEN ANY SCHOOL DISTRICT PROVIDES ANY TRANSPORTATION FOR PUBLIC 

SCHOOL CHILDREN TO AND FROM SCHOOL, TRANSPORTATION FROM ANY POINT IN 

SUCH ESTABLISHED SCHOOL ROUTE TO ANY OTHER POINT IN SUCH ESTABLISHED 

SCHOOL ROUTE SHALL BE SUPPLIED TO SCHOOL CHILDREN RESIDING IN SUCH 

SCHOOL DISTRICT IN GOING TO AND FROM SCHOOL OTHER THAN A PUBLIC SCHOOL, 

EXCEPT SUCH SCHOOL AS IS OPERATED FOR PROFIT IN WHOLE OR IN PART."  

LAWS OF NEW JERSEY (1941) C. 191.  

 

FN6 THE FULL TEXT OF THE RESOLUTION IS GIVEN IN NOTE 59 INFRA.  

 

FN7 THE PUBLIC SCHOOLS ATTENDED WERE THE TRENTON SENIOR HIGH SCHOOL, 

THE TRENTON JUNIOR HIGH SCHOOL AND THE PENNINGTON HIGH SCHOOL. EWING 

TOWNSHIP ITSELF PROVIDES NO PUBLIC HIGH SCHOOLS, AFFORDING ONLY 

ELEMENTARY PUBLIC SCHOOLS WHICH STOP WITH THE EIGHTH GRADE. THE EWING 

SCHOOL BOARD PAYS FOR BOTH TRANSPORTATION AND TUITIONS OF PUPILS 

ATTENDING THE PUBLIC HIGH SCHOOLS. THE ONLY PRIVATE SCHOOLS, ALL 

CATHOLIC, COVERED IN APPLICATION OF THE RESOLUTION ARE ST. MARY'S 

CATHEDRAL HIGH SCHOOL, TRENTON CATHOLIC BOYS HIGH SCHOOL, AND TWO 

ELEMENTARY PAROCHIAL SCHOOLS, ST. HEDWIG'S PAROCHIAL SCHOOL AND ST. 

FRANCIS SCHOOL. THE EWING BOARD PAYS ONLY FOR TRANSPORTATION TO THESE 

SCHOOLS, NOT FOR TUITIONS. SO FAR AS THE RECORD DISCLOSES, THE BOARD 

DOES NOT PAY FOR OR PROVIDE TRANSPORTATION TO ANY OTHER ELEMENTARY 

SCHOOL, PUBLIC OR PRIVATE. SEE NOTES 58, 59 AND TEXT INFRA.  

 

FN8 IX WRITINGS OF JAMES MADISON (ED. BY HUNT, 1910) 288; PADOVER, 

JEFFERSON (1942) 74. MADISON'S CHARACTERIZATION RELATED TO JEFFERSON'S 

ENTIRE REVISION OF THE VIRGINIA CODE, OF WHICH THE BILL FOR 

ESTABLISHING RELIGIOUS FREEDOM WAS PART. SEE NOTE 15.  

 

FN9 SEE REYNOLDS V. UNITED STATES, 98 U.S. 145; DAVIS V. BEASON, 133 



U.S. 333; MORMON CHURCH V. UNITED STATES, 136 U.S. 1; JACOBSON V. 

MASSACHUSETTS, 197 U.S. 11; PRINCE V. MASSACHUSETTS, 321 U.S. 158; ALSO 

CLEVELAND V. UNITED STATES, 329 U.S. 14.  

 

POSSIBLY THE FIRST OFFICIAL DECLARATION OF THE "CLEAR AND PRESENT 

DANGER" DOCTRINE WAS JEFFERSON'S DECLARATION IN THE VIRGINIA STATUTE 

FOR ESTABLISHING RELIGIOUS FREEDOM: "THAT IT IS TIME ENOUGH FOR THE 

RIGHTFUL PURPOSES OF CIVIL GOVERNMENT FOR ITS OFFICERS TO INTERFERE 

WHEN PRINCIPLES BREAK OUT INTO OVERT ACTS AGAINST PEACE AND GOOD 

ORDER." 1 RANDALL, THE LIFE OF THOMAS JEFFERSON (1858) 220; PADOVER, 

JEFFERSON (1942) 81. FOR MADISON'S VIEW TO THE SAME EFFECT, SEE NOTE 

28 INFRA.  

 

FN10 MURDOCK V. PENNSYLVANIA, 319 U.S. 105, 109; MARTIN V. 

STRUTHERS, 319 U.S. 141; JAMISON V. TEXAS, 318 U.S. 413; MARSH V. 

ALABAMA, 326 U.S. 501; TUCKER V. TEXAS, 326 U.S. 517.  

 

FN11 CONFLICTS IN OTHER STATES, AND EARLIER IN THE COLONIES, 

CONTRIBUTED MUCH TO GENERATION OF THE AMENDMENT, BUT NONE SO DIRECTLY 

AS THAT IN VIRGINIA OR WITH SUCH FORMATIVE INFLUENCE ON THE AMENDMENT'S 

CONTENT AND WORDING. SEE COBB, RISE OF RELIGIOUS LIBERTY IN AMERICA 

(1902); SWEET, THE STORY OF RELIGION IN AMERICA (1939). THE CHARTER OF 

RHODE ISLAND OF 1663, II POORE, CONSTITUTIONS (1878) 1595, WAS THE 

FIRST COLONIAL CHARTER TO PROVIDE FOR RELIGIOUS FREEDOM.  

 

THE CLIMACTIC PERIOD OF THE VIRGINIA STRUGGLE COVERS THE DECADE 1776 

1786, FROM ADOPTION OF THE DELCARATION OF RIGHTS TO ENACTMENT OF THE 

STATUTE FOR RELIGIOUS FREEDOM. FOR SHORT ACCOUNTS SEE PADOVER, 

JEFFERSON (1942) C. V; BRANT, JAMES MADISON, THE VIRGINIA REVOLUTIONIST 

(1941) CC. XII, XV; JAMES, THE STRUGGLE FOR RELIGIOUS LIBERTY IN 

VIRGINIA (1900) CC. X, XI; ECKENRODE, SEPARATION OF CHURCH AND STATE IN 

VIRGINIA (1910). THESE WORKS AND RANDALL, SEE NOTE 1, WILL BE CITED IN 

THIS OPINION BY THE NAMES OF THEIR AUTHORS. CITATIONS TO "JEFFERSON" 

REFER TO THE WORKS OF THOMAS JEFFERSON (ED. BY FORD, 1904-1905); TO 

"MADISON," TO THE WRITINGS OF JAMES MADISON (ED. BY HUNT, 1901-1910).  

 

FN12 BRANT, CC. XII, XV; JAMES, CC. X, XI; ECKENRODE.  

 

FN13 SEE BRANT, C. XII, PARTICULARLY AT 243. CF. MADISON'S 

REMONSTRANCE, APPENDIX TO THIS OPINION. JEFFERSON OF COURSE HELD THE 

SAME VIEW. SEE NOTE 15.  

 

"MADISON LOOKED UPON ... RELIGIOUS FREEDOM, TO JUDGE FROM THE 

CONCENTRATED ATTENTION HE GAVE IT, AS THE FUNDAMENTAL FREEDOM." BRANT, 

243; AND SEE REMONSTRANCE, PAR. 1, 4, 15, APPENDIX.  

 

FN14 SEE BRANT, 245-246. MADISON QUOTED LIBERALLY FROM THE 

DECLARATION IN HIS REMONSTRANCE AND THE USE MADE OF THE QUOTATIONS 

INDICATES THAT HE CONSIDERED THE DECLARATION TO HAVE OUTLAWED THE 

PREVAILING ESTABLISHMENT IN PRINCIPLE, IF NOT TECHNICALLY.  

 

FN15 JEFFERSON WAS CHAIRMAN OF THE REVISING COMMITTEE AND CHIEF 

DRAFTSMAN. COREVISERS WERE WYTHE, PENDLETON, MASON AND LEE. THE FIRST 

ENACTED PORTION OF THE REVISION, WHICH BECAME KNOWN AS JEFFERSON'S 

CODE, WAS THE STATUTE BARRING ENTAILMENTS. PRIMOGENITURE SOON 

FOLLOWED. MUCH LONGER THE AUTHOR WAS TO WAIT FOR ENACTMENT OF THE BILL 

FOR RELIGIOUS FREEDOM; AND NOT UNTIL AFTER HIS DEATH WAS THE COROLLARY 

BILL TO BE ACCEPTED IN PRINCIPLE WHICH HE CONSIDERED MOST IMPORTANT OF 

ALL, NAMELY, TO PROVIDE FOR COMMON EDUCATION AT PUBLIC EXPENSE. SEE V 

JEFFERSON, 153. HOWEVER, HE LINKED THIS WITH DISESTABLISHMENT AS 

COROLLARY PRIME PARTS IN A SYSTEM OF BASIC FREEDOMS. I JEFFERSON, 78.  

 

JEFFERSON, AND MADISON BY HIS SPONSORSHIP, SOUGHT TO GIVE THE BILL 

FOR ESTABLISHING RELIGIOUS FREEDOM AS NEARLY CONSTITUTIONAL STATUS AS 

THEY COULD AT THE TIME. ACKNOWLEDGING THAT ONE LEGISLATURE COULD NOT 

"RESTRAIN THE ACTS OF SUCCEEDING ASSEMBLIES ... AND THAT THEREFORE TO 



DECLARE THIS ACT IRREVOCABLE WOULD BE OF NO EFFECT IN LAW," THE BILL'S 

CONCLUDING PROVISION AS ENACTED NEVERTHELESS ASSERTED: "YET WE ARE 

FREE TO DECLARE, AND DO DECLARE, THAT THE RIGHTS HEREBY ASSERTED ARE OF 

THE NATURAL RIGHTS OF MANKIND, AND THAT IF ANY ACT SHALL BE HEREAFTER 

PASSED TO REPEAL THE PRESENT OR TO NARROW ITS OPERATION, SUCH ACT WILL 

BE AN INFRINGEMENT OF NATURAL RIGHT." 1 RANDALL, 220.  

 

FN16 SEE I JEFFERSON, 70-71; XII JEFFERSON, 447; PADOVER, 80.  

 

FN17 MADISON REGARDED THIS ACTION AS DESERTION. SEE HIS LETTER TO 

MONROE OF APRIL 12, 1785; II MADISON, 129, 131-132; JAMES, CC. X, XI. 

BUT SEE ECKENRODE, 91, SUGGESTING IT WAS SURRENDER TO THE INEVITABLE.  

 

THE BILL PROVIDED: "THAT FOR EVERY SUM SO PAID, THE SHERIFF OR 

COLLECTOR SHALL GIVE A RECEIPT, EXPRESSING THEREIN TO WHAT SOCIETY OF 

CHRISTIANS THE PERSON FROM WHOM HE MAY RECEIVE THE SAME SHALL DIRECT 

THE MONEY TO BE PAID ...." SEE ALSO NOTES 19, 43 INFRA.  

 

A COPY OF THE ASSESSMENT BILL IS TO BE FOUND AMONG THE WASHINGTON 

MANUSCRIPTS IN THE LIBRARY OF CONGRESS. PAPERS OF GEORGE WASHINGTON, 

VOL. 231. BECAUSE OF ITS CRUCIAL ROLE IN THE VIRGINIA STRUGGLE AND 

BEARING UPON THE FIRST AMENDMENT'S MEANING, THE TEXT OF THE BILL IS SET 

FORTH IN THE SUPPLEMENTAL APPENDIX TO THIS OPINION.  

 

FN18 ECKENRODE, 99, 100.  

 

FN19 ID., 100; II MADISON, 113. THE BILL DIRECTED THE SHERIFF TO 

PAY "ALL SUMS WHICH ... MAY NOT BE APPROPRIATED BY THE PERSON PAYING 

THE SAME ... INTO THE PUBLIC TREASURY, TO BE DISPOSED OF UNDER THE 

DIRECTION OF THE GENERAL ASSEMBLY, FOR THE ENCOURAGEMENT OF SEMINARIES 

OF LEARNING WITHIN THE COUNTIES WHENCE SUCH SUMS SHALL ARISE, AND TO NO 

OTHER USE OR PURPOSE WHATSOEVER." SUPPLEMENTAL APPENDIX.  

 

FN20 SEE GENERALLY ECKENRODE, C. V; BRANT, JAMES, AND OTHER 

AUTHORITIES CITED IN NOTE 11 ABOVE.  

 

FN21 II MADISON, 183; AND THE APPENDIX TO THIS OPINION. ECKENRODE, 

100 FF. SEE ALSO FLEET, MADISON'S "DETACHED MEMORANDA" (1946) III 

WILLIAM & MARY Q. (3D SERIES) 534, 554-562.  

 

FN22 THE MAJOR CAUSES ASSIGNED FOR ITS DEFEAT INCLUDE THE ELEVATION 

OF PATRICK HENRY TO THE GOVERNORSHIP IN NOVEMBER OF 1784; THE BLUNDER 

OF THE PROPONENTS IN ALLOWING THE BILL FOR INCORPORATIONS TO COME TO 

THE FLOOR AND INCUR DEFEAT BEFORE THE ASSESSMENT BILL WAS ACTED ON; 

MADISON'S ASTUTE LEADERSHIP, TAKING ADVANTAGE OF EVERY "BREAK" TO 

CONVERT HIS INITIAL MINORITY INTO A MAJORITY, INCLUDING THE DEFERMENT 

OF ACTION ON THE THIRD READING TO THE FALL; THE REMONSTRANCE, BRINGING 

A FLOOD OF PROTESTING PETITIONS; AND THE GENERAL POVERTY OF THE TIME.  

SEE ECKENRODE, C. V, FOR AN EXCELLENT SHORT, DETAILED ACCOUNT.  

 

FN23 SEE JAMES, BRANT, OP. CIT. SUPRA NOTE 11.  

 

FN24 V MADISON, 176. CF. NOTES 33, 37.  

 

FN25 V MADISON, 132.  

 

FN26 BRANT, 250. THE ASSURANCE MADE FIRST TO HIS CONSTITUENTS WAS 

RESPONSIBLE FOR MADISON'S BECOMING A MEMBER OF THE VIRGINIA CONVENTION 

WHICH RATIFIED THE CONSTITUTION. SEE JAMES, 154-158.  

 

FN27 THE AMENDMENT WITH RESPECT TO RELIGIOUS LIBERTIES READ, AS 

MADISON INTRODUCED IT: "THE CIVIL RIGHTS OF NONE SHALL BE ABRIDGED ON 

ACCOUNT OF RELIGIOUS BELIEF OR WORSHIP, NOR SHALL ANY NATIONAL RELIGION 

BE ESTABLISHED, NOR SHALL THE FULL AND EQUAL RIGHTS OF CONSCIENCE BE IN 

ANY MANNER, OR ON ANY PRETEXT, INFRINGED." 1 ANNALS OF CONGRESS 434.  

IN THE PROCESS OF DEBATE THIS WAS MODIFIED TO ITS PRESENT FORM. SEE 



ESPECIALLY 1 ANNALS OF CONGRESS 729-731, 765; ALSO NOTE 34.  

 

FN28 SEE TEXT OF THE REMONSTRANCE, APPENDIX; ALSO NOTES 13, 15, 24, 

25 SUPRA AND TEXT.  

 

MADISON'S ONE EXCEPTION CONCERNING RESTRAINT WAS FOR "PRESERVING 

PUBLIC ORDER." THUS HE DECLARED IN A PRIVATE LETTER, IX MADISON, 484, 

487, WRITTEN AFTER THE FIRST AMENDMENT WAS ADOPTED: "THE TENDENCY TO A 

USURPATION ON ONE SIDE OR THE OTHER, OR TO A CORRUPTING COALITION OR 

ALLIANCE BETWEEN THEM, WILL BE BEST GUARDED AGST. BY AN ENTIRE 

ABSTINANCE OF THE GOVT. FROM INTERFERENCE IN ANY WAY WHATEVER, BEYOND 

THE NECESSITY OF PRESERVING PUBLIC ORDER, & PROTECTING EACH SECT AGST.  

TRESPASSES ON ITS LEGAL RIGHTS BY OTHERS." CF. NOTE 9.  

 

FN29 THE THIRD GROUND OF REMONSTRANCE, SEE THE APPENDIX, BEARS 

REPETITION FOR EMPHASIS HERE: "BECAUSE, IT IS PROPER TO TAKE ALARM AT 

THE FIRST EXPERIMENT ON OUR LIBERTIES ... THE FREEMEN OF AMERICA DID 

NOT WAIT TILL USURPED POWER HAD STRENGTHENED ITSELF BY EXERCISE, AND 

ENTANGLED THE QUESTION IN PRECEDENTS. THEY SAW ALL THE CONSEQUENCES IN 

THE PRINCIPLE, AND THEY AVOIDED THE CONSEQUENCES BY DENYING THE 

PRINCIPLE. WE REVERE THIS LESSON TOO MUCH, SOON TO FORGET IT. WHO 

DOES NOT SEE THAT ... THE SAME AUTHORITY WHICH CAN FORCE A CITIZEN TO 

CONTRIBUTE THREE PENCE ONLY OF HIS PROPERTY FOR THE SUPPORT OF ANY ONE 

ESTABLISHMENT, MAY FORCE HIM TO CONFORM TO ANY OTHER ESTABLISHMENT IN 

ALL CASES WHATSOEVER?" II MADISON 183, 185-186.  

 

FN30 ECKENRODE, 105, IN SUMMARY OF THE REMONSTRANCE.  

 

FN31 "BECAUSE THE BILL IMPLIES EITHER THAT THE CIVIL MAGISTRATE IS A 

COMPETENT JUDGE OF RELIGIOUS TRUTH; OR THAT HE MAY EMPLOY RELIGION AS 

AN ENGINE OF CIVIL POLICY. THE FIRST IS AN ARROGANT PRETENTION 

FALSIFIED BY THE CONTRADICTORY OPINIONS OF RULERS IN ALL AGES, AND 

THROUGHOUT THE WORLD: THE SECOND AN UNHALLOWED PERVERSION OF THE MEANS 

OF SALVATION." REMONSTRANCE, APPENDIX, PAR. 5; II MADISON 183, 187.  

 

FN32 AS IS POINTED OUT ABOVE, NOTE 3, AND IN PART IV INFRA, COCHRAN 

V. BOARD OF EDUCATION, 281 U.S. 370, WAS NOT SUCH A CASE.  

 

FN33 SEE TEXT SUPRA AT NOTES 24, 25. MADISON, OF COURSE, WAS BUT 

ONE OF MANY HOLDING SUCH VIEWS, BUT NEVERTHELESS AGREEING TO THE COMMON 

UNDERSTANDING FOR ADOPTION OF A BILL OF RIGHTS IN ORDER TO REMOVE ALL 

DOUBT ENGENDERED BY THE ABSENCE OF EXPLICIT GUARANTIES IN THE ORIGINAL 

CONSTITUTION.  

 

BY 1791 THE GREAT FIGHT OVER ESTABLISHMENTS HAD ENDED, ALTHOUGH SOME 

VESTIGES REMAINED THEN AND LATER, EVEN IN VIRGINIA. THE GLEBES, FOR 

EXAMPLE, WERE NOT SOLD THERE UNTIL 1802. CF. ECKENRODE, 147. FIXING 

AN EXACT DATE FOR "DISESTABLISHMENT" IS ALMOST IMPOSSIBLE, SINCE THE 

PROCESS WAS PIECEMEAL. ALTHOUGH MADISON FAILED IN HAVING THE VIRGINIA 

BILL OF RIGHTS DECLARE EXPLICITLY AGAINST ESTABLISHMENT IN 1776, CR. 

NOTE 14 AND TEXT SUPRA, IN 1777 THE LEVY FOR SUPPORT OF THE ANGLICAN 

CLERGY WAS SUSPENDED. IT WAS NEVER RESUMED. ECKENRODE STATES: "THIS 

ACT, IN EFFECT, DESTROYED THE ESTABLISHMENT. MANY DATES HAVE BEEN 

GIVEN FOR ITS END, BUT IT REALLY CAME ON JANUARY 1, 1777, WHEN THE ACT 

SUSPENDING THE PAYMENT OF TITHES BECAME EFFECTIVE. THIS WAS NOT SEEN 

AT THE TIME .... BUT IN FREEING ALMOST HALF OF THE TAXPAYERS FROM THE 

BURDEN OF THE STATE RELIGION, THE STATE RELIGION WAS AT AN END. NOBODY 

COULD BE FORCED TO SUPPORT IT, AND AN ATTEMPT TO LEVY TITHES UPON 

ANGLICANS ALONE WOULD BE TO RECRUIT THE RANKS OF DISSENT." P. 53. SEE 

ALSO PP. 61, 64. THE QUESTION OF ASSESSMENT HOWEVER WAS REVIVED "WITH 

FAR MORE STRENGTH THAN EVER, IN THE SUMMER OF 1784." ID., 64. IT 

WOULD SEEM MORE FACTUAL THEREFORE TO FIX THE TIME OF DISESTABLISHMENT 

AS OF DECEMBER, 1785-JANUARY, 1786, WHEN THE ISSUE IN LARGE WAS FINALLY 

SETTLED.  

 

FN34 AT ONE POINT THE WORDING WAS PROPOSED: "NO RELIGION SHALL BE 



ESTABLISHED BY LAW, NOR SHALL THE EQUAL RIGHTS OF CONSCIENCE BE 

INFRINGED." 1 ANNALS OF CONGRESS 729. CF. NOTE 27. REPRESENTATIVE 

HUNTINGTON OF CONNECTICUT FEARED THIS MIGHT BE CONSTRUED TO PREVENT 

JUDICIAL ENFORCEMENT OF PRIVATE PLEDGES. HE STATED "THAT HE FEARED 

... THAT THE WORDS MIGHT BE TAKEN IN SUCH LATITUDE AS TO BE EXTREMELY 

HURTFUL TO THE CAUSE OF RELIGION. HE UNDERSTOOD THE AMENDMENT TO MEAN 

WHAT HAD BEEN EXPRESSED BY THE GENTLEMAN FROM VIRGINIA; BUT OTHERS 

MIGHT FIND IT CONVENIENT TO PUT ANOTHER CONSTRUCTION UPON IT. THE 

MINISTERS OF THEIR CONGREGATIONS TO THE EASTWARD WERE MAINTAINED BY THE 

CONTRIBUTIONS OF THOSE WHO BELONGED TO THEIR SOCIETY; THE EXPENSE OF 

BUILDING MEETING-HOUSES WAS CONTRIBUTED IN THE SAME MANNER. THESE 

THINGS WERE REGULATED BY BY-LAWS. IF AN ACTION WAS BROUGHT BEFORE A 

FEDERAL COURT ON ANY OF THESE CASES, THE PERSON WHO HAD NEGLECTED TO 

PERFORM HIS ENGAGEMENTS COULD NOT BE COMPELLED TO DO IT; FOR A SUPPORT 

OF MINISTERS OR BUILDINGS OF PLACES OF WORSHIP MIGHT BE CONSTRUED INTO 

A RELIGIOUS ESTABLISHMENT." 1 ANNALS OF CONGRESS 730.  

 

TO AVOID ANY SUCH POSSIBILITY, MADISON SUGGESTED INSERTING THE WORD 

"NATIONAL" BEFORE "RELIGION," THEREBY NOT ONLY AGAIN DISCLAIMING INTENT 

TO BRING ABOUT THE RESULT HUNTINGTON FEARED BUT ALSO SHOWING 

UNMISTAKABLY THAT "ESTABLISHMENT" MEANT PUBLIC "SUPPORT" OF RELIGION IN 

THE FINANCIAL SENSE. 1 ANNALS OF CONGRESS 731. SEE ALSO IX MADISON, 

484-487.  

 

FN35 THE DECISION MOST CLOSELY TOUCHING THE QUESTION, WHERE IT WAS 

SQUARELY RAISED, IS QUICK BEAR V. LEUPP, 210 U.S. 50. THE COURT 

DISTINGUISHED SHARPLY BETWEEN APPROPRIATIONS FROM PUBLIC FUNDS FOR THE 

SUPPORT OF RELIGIOUS EDUCATION AND APPROPRIATIONS FROM FUNDS HELD IN 

TRUST BY THE GOVERNMENT ESSENTIALLY AS TRUSTEE FOR PRIVATE INDIVIDUALS, 

INDIAN WARDS, AS BENEFICIAL OWNERS. THE RULING WAS THAT THE LATTER 

COULD BE DISBURSED TO PRIVATE, RELIGIOUS SCHOOLS AT THE DESIGNATION OF 

THOSE PATRONS FOR PAYING THE COST OF THEIR EDUCATION. BUT IT WAS 

STATED ALSO THAT SUCH A USE OF PUBLIC MONEYS WOULD VIOLATE BOTH THE 

FIRST AMENDMENT AND THE SPECIFIC STATUTORY DECLARATION INVOLVED, 

NAMELY, THAT "IT IS HEREBY DECLARED TO BE THE SETTLED POLICY OF THE 

GOVERNMENT TO HEREAFTER MAKE NO APPROPRIATION WHATEVER FOR EDUCATION IN 

ANY SECTARIAN SCHOOL." 210 U.S. AT 79. CF. PONCE V. ROMAN CATHOLIC 

APOSTOLIC CHURCH, 210 U.S. 296, 322. AND SEE BRADFIELD V. ROBERTS, 175 

U.S. 291, AN INSTANCE OF HIGHLY ARTIFICIAL GROUNDING TO SUPPORT A 

DECISION SUSTAINING AN APPROPRIATION FOR THE CARE OF INDIGENT PATIENTS 

PURSUANT TO A CONTRACT WITH A PRIVATE HOSPITAL. CF. ALSO THE 

AUTHORITIES CITED IN NOTE 9.  

 

FN36 SEE TEXT AT NOTE 1.  

 

FN37 "... BUT NO RELIGIOUS TEST SHALL EVER BE REQUIRED AS A 

QUALIFICATION TO ANY OFFICE OR PUBLIC TRUST UNDER THE UNITED STATES."  

CONST., ART. VI, SEC. 3. SEE ALSO THE TWO FORMS PRESCRIBED FOR THE 

PRESIDENT'S OATH OR AFFIRMATION. CONST., ART. II, SEC. 1. CF. EX 

PARTE GARLAND, 4 WALL. 333; CUMMINGS V. MISSOURI, 4 WALL. 277; UNITED 

STATES V. LOVETT, 328 U.S. 303.  

 

FN38 IN THE WORDS OF THE VIRGINIA STATUTE, FOLLOWING THE PORTION OF 

THE PREAMBLE QUOTED AT THE BEGINNING OF THIS OPINION: "... EVEN THE 

FORCING HIM TO SUPPORT THIS OR THAT TEACHER OF HIS OWN RELIGIOUS 

PERSUASION, IS DEPRIVING HIM OF THE COMFORTABLE LIBERTY OF GIVING HIS 

CONTRIBUTIONS TO THE PARTICULAR PASTOR, WHOSE MORALS HE WOULD MAKE HIS 

PATTERN, AND WHOSE POWERS HE FEELS MOST PERSUASIVE TO RIGHTEOUSNESS, 

AND IS WITHDRAWING FROM THE MINISTRY THOSE TEMPORARY REWARDS, WHICH 

PROCEEDING FROM AN APPROBATION OF THEIR PERSONAL CONDUCT, ARE AN 

ADDITIONAL FROM AN APPROBATION OF THEIR PERSONAL CONDUCT, ARE AN 

ADDITIONAL OF MANKIND ...." CF. NOTES 29, 30, 31 AND TEXT SUPRA.  

 

FN39 SEE NOTE 38.  

 

FN40 SEE BOWER, CHURCH AND STATE IN EDUCATION (1944) 58: "... THE 



FUNDAMENTAL DIVISION OF THE EDUCATION OF THE WHOLE SELF INTO THE 

SECULAR AND THE RELIGIOUS COULD NOT BE JUSTIFIED ON THE GROUNDS OF 

EITHER A SOUND EDUCATIONAL PHILOSOPHY OR A MODERN FUNCTIONAL CONCEPT OF 

THE RELATION OF RELIGION TO PERSONAL AND SOCIAL EXPERIENCE." SEE ALSO 

VERE, THE ELEMENTARY SCHOOL, IN ESSAYS ON CATHOLIC EDUCATION IN THE 

UNITED STATES (1942) 110-111; GABLE, PUBLIC FUNDS FOR CHURCH AND 

PRIVATE SCHOOLS (1937) 737-739.  

 

FN41 IT WOULD SEEM A STRANGE RULING THAT A "REASONABLE," THAT IS, 

PRESUMABLY A SMALL, LICENSE FEE CANNOT BE PLACED UPON THE EXERCISE OF 

THE RIGHT OF RELIGIOUS INSTRUCTION, YET THAT UNDER THE CORRELATIVE 

CONSTITUTIONAL GUARANTY AGAINST "AN ESTABLISHMENT" TAXES MAY BE LEVIED 

AND USED TO AID AND PROMOTE RELIGIOUS INSTRUCTION, IF ONLY THE AMOUNTS 

SO USED ARE SMALL. SEE NOTES 30-31 SUPRA AND TEXT.  

 

MADISON'S OBJECTION TO "THREE PENCE" CONTRIBUTIONS AND HIS STRESS 

UPON "DENYING THE PRINCIPLE" WITHOUT WAITING UNTIL "USURPED POWER HAD 

... ENTANGLED THE QUESTION IN PRECEDENTS," NOTE 29, WERE REINFORCED BY 

HIS FURTHER CHARACTERIZATION OF THE ASSESSMENT BILL: "DISTANT AS IT 

MAY BE, IN ITS PRESENT FORM, FROM THE INQUISITION IT DIFFERS FROM IT 

ONLY IN DEGREE. THE ONE IS THE FIRST STEP, THE OTHER THE LAST IN THE 

CAREER OF INTOLERANCE." REMONSTRANCE, PAR. 9; II MADISON 183, 188.  

 

FN42 IF IT IS PART OF THE STATE'S FUNCTION TO SUPPLY TO RELIGIOUS 

SCHOOLS OR THEIR PATRONS THE SMALLER ITEMS OF EDUCATIONAL EXPENSE, 

BECAUSE THE LEGISLATURE MAY SAY THEY PERFORM A PUBLIC FUNCTION, IT IS 

HARD TO SEE WHY THE LARGER ONES ALSO MAY NOT BE PAID. INDEED, IT WOULD 

SEEM EVEN MORE PROPER AND NECESSARY FOR THE STATE TO DO THIS. FOR IF 

ONE CLASS OF EXPENDITURES IS JUSTIFIED ON THE GROUND THAT IT SUPPORTS 

THE GENERAL CAUSE OF EDUCATION OR BENEFITS THE INDIVIDUAL, OR CAN BE 

MADE TO DO SO BY LEGISLATIVE DECLARATION, SO EVEN MORE CERTAINLY WOULD 

BE THE OTHER. TO SUSTAIN PAYMENT FOR TRANSPORTATION TO SCHOOL, FOR 

TEXTBOOKS, FOR OTHER ESSENTIAL MATERIALS, OR PERHAPS FOR SCHOOL 

LUNCHES, AND NOT FOR WHAT MAKES ALL THESE THINGS EFFECTIVE FOR THEIR 

INTENDED END, WOULD BE TO MAKE A PUBLIC FUNCTION OF THE SMALLER ITEMS 

AND THEIR CUMULATIVE EFFECT, BUT TO MAKE WHOLLY PRIVATE IN CHARACTER 

THE LARGER THINGS WITHOUT WHICH THE SMALLER COULD HAVE NO MEANING OR 

USE.  

 

FN43 "WHEREAS THE GENERAL DIFFUSION OF CHRISTIAN KNOWLEDGE HATH A 

NATURAL TENDENCY TO CORRECT THE MORALS OF MEN, RESTRAIN THEIR VICES, 

AND PRESERVE THE PEACE OF SOCIETY; WHICH CANNOT BE EFFECTED WITHOUT A 

COMPETENT PROVISION FOR LEARNED TEACHERS, WHO MAY BE THEREBY ENABLED TO 

DEVOTE THEIR TIME AND ATTENTION TO THE DUTY OF INSTRUCTING SUCH 

CITIZENS, AS FROM THEIR CIRCUMSTANCES AND WANT OF EDUCATION, CANNOT 

OTHERWISE ATTAIN SUCH KNOWLEDGE; AND IT IS JUDGED THAT SUCH PROVISION 

MAY BE MADE BY THE LEGISLATURE, WITHOUT COUNTERACTING THE LIBERAL 

PRINCIPLE HERETOFORE ADOPTED AND INTENDED TO BE PRESERVED BY ABOLISHING 

ALL DISTINCTIONS OF PRE-EMINENCE AMONGST THE DIFFERENT SOCIETIES OF 

COMMUNITIES OF CHRISTIANS; ...." SUPPLEMENTAL APPENDIX; FOOTE, 

SKETCHES OF VIRGINIA (1850) 340.  

 

FN44 "BECAUSE THE ESTABLISHMENT PROPOSED BY THE BILL IS NOT 

REQUISITE FOR THE SUPPORT OF THE CHRISTIAN RELIGION. TO SAY THAT IT 

IS, IS A CONTRADICTION TO THE CHRISTIAN RELIGION ITSELF; FOR EVERY PAGE 

OF IT DISAVOWS A DEPENDENCE ON THE POWERS OF THIS WORLD .... BECAUSE 

THE ESTABLISHMENT IN QUESTION IS NOT NECESSARY FOR THE SUPPORT OF CIVIL 

GOVERNMENT .... WHAT INFLUENCE IN FACT HAVE ECCLESIASTICAL 

ESTABLISHMENTS HAD ON CIVIL SOCIETY?... IN NO INSTANCE HAVE THEY BEEN 

SEEN THE GUARDIANS OF THE LIBERTIES OF THE PEOPLE." II MADISON 183, 

187, 188.  

 

FN45 "BECAUSE EXPERIENCE WITNESSETH THAT ECCLESIASTICAL 

ESTABLISHMENTS, INSTEAD OF MAINTAINING THE PURITY AND EFFICACY OF 

RELIGION, HAVE HAD A CONTRARY OPERATION." II MADISON 183, 187.  

 



FN46 "AT LEAST LET WARNING BE TAKEN AT THE FIRST FRUITS OF THE 

THREATENED INNOVATION. THE VERY APPEARANCE OF THE BILL HAS TRANSFORMED 

THAT 'CHRISTIAN FORBEARANCE, LOVE AND CHARITY,' WHICH OF LATE MUTUALLY 

PREVAILED, INTO ANIMOSITIES AND JEALOUSIES, WHICH MAY NOT SOON BE 

APPEASED." II MADISON 183, 189.  

 

FN47 IN THIS CASE BRIEFS AMICI CURIAE HAVE BEEN FILED ON BEHALF OF 

VARIOUS ORGANIZATIONS REPRESENTING THREE RELIGIOUS SECTS, ONE LABOR 

UNION, THE AMERICAN CIVIL LIBERTIES UNION, AND THE STATES OF ILLINOIS, 

INDIANA, LOUISIANA, MASSACHUSETTS, MICHIGAN AND NEW YORK. ALL THESE 

STATES HAVE LAWS SIMILAR TO NEW JERSEY'S AND ALL OF THEM, WITH ONE 

RELIGIOUS SECT, SUPPORT THE CONSTITUTIONALITY OF NEW JERSEY'S ACTION.  

THE OTHERS OPPOSE IT. MARYLAND AND MISSISSIPPI HAVE SUSTAINED SIMILAR 

LEGISLATION. NOTE 49 INFRA. NO STATE WITHOUT LEGISLATION OF THIS SORT 

HAS FILED AN OPPOSING BRIEF. BUT AT LEAST SIX STATES HAVE HELD SUCH 

ACTION INVALID, NAMELY, DELAWARE, OKLAHOMA, NEW YORK, SOUTH DAKOTA, 

WASHINGTON AND WISCONSIN. NOTE 49 INFRA. THE NEW YORK RULING WAS 

OVERTURNED BY AMENDMENT TO THE STATE CONSTITUTION IN 1938.  

CONSTITUTION OF NEW YORK, ART. XI, 4.  

 

FURTHERMORE, IN THIS CASE THE NEW JERSEY COURTS DIVIDED, THE SUPREME 

COURT HOLDING THE STATUTE AND RESOLUTION INVALID, 132 N.J.L. 98, 39 

A.2D 75, THE COURT OF ERRORS AND APPEALS REVERSING THAT DECISION, 133 

N.J.L. 350, 44 A.2D 333. IN BOTH COURTS, AS HERE, THE JUDGES SPLIT, 

ONE OF THREE DISSENTING IN THE SUPREME COURT, THREE OF NINE IN THE 

COURT OF ERRORS AND APPEALS. THE DIVISION IS TYPICAL. SEE THE CASES 

CITED IN NOTE 49.  

 

FN48 SEE THE AUTHORITIES CITED IN NOTE 49; AND SEE NOTE 54.  

 

FN49 SOME STATE COURTS HAVE SUSTAINED STATUTES GRANTING FREE 

TRANSPORTATION OR FREE SCHOOL BOOKS TO CHILDREN ATTENDING 

DENOMINATIONAL SCHOOLS ON THE THEORY THAT THE AID WAS A BENEFIT TO THE 

CHILD RATHER THAN TO THE SCHOOL. SEE NICHOLS V. HENRY, 301 KY. 434, 

191 S.W.2D 930, WITH WHICH COMPARE SHERRARD V. JEFFERSON COUNTY BOARD 

OF EDUCATION, 294 KY. 469, 171 S.W.2D 963; COCHRAN V. BOARD OF 

EDUCATION, 168 LA. 1030, 123 SO. 664, AFF'D, 281 U.S. 370; BORDEN V. 

BOARD OF EDUCATION, 168 LA. 1005, 123 SO. 655; BOARD OF EDUCATION V. 

WHEAT, 174 MD. 314, 199 A. 628; ADAMS V. ST. MARY'S COUNTY, 180 MD. 

550, 26 A.2D 377; CHANCE V. STATE TEXTBOOK R. & P. BOARD, 190 MISS.  

453, 200 SO. 706. SEE ALSO BOWKER V. BAKER, 73 CAL. APP.2D 653, 167 

P.2D 256. OTHER COURTS HAVE HELD SUCH STATUTES UNCONSTITUTIONAL UNDER 

STATE CONSTITUTIONS AS AID TO THE SCHOOLS. JUDD V. BOARD OF EDUCATION, 

278 N.Y. 200, 15 N.E.2D 576, BUT SEE NOTE 47 SUPRA; SMITH V. DONAHUE, 

202 APP. DIV. 656, 195 N.Y.S. 715; STATE EX REL. TRAUB V. BROWN, 36 

DEL. 181, 172 A. 835; GURNEY V. FERGUSON, 190 OKLA. 254, 122 P.2D 1002; 

MITCHELL V. CONSOLIDATED SCHOOL DISTRICT, 17 WASH.2D 61, 135 P.2D 79; 

VAN STRATEN V. MILQUET, 180 WIS. 109, 192 N.W. 392. AND CF. HLEBANJA 

V. BREWE, 58 S.D. 351, 236 N.W. 296. AND SINCE MANY STATE 

CONSTITUTIONS HAVE PROVISIONS FORBIDDING THE APPROPRIATION OF PUBLIC 

FUNDS FOR PRIVATE PURPOSES, IN THESE AND OTHER CASES THE ISSUE WHETHER 

THE STATUTE WAS FOR A "PUBLIC" OR "PRIVATE" PURPOSE HAS BEEN PRESENT.  

SEE NOTE (1941) 50 YALE L.J. 917, 925.  

 

FN50 E.G., GURNEY V. FERGUSON, 190 OKLA. 254, 255, 122 P.2D 1002, 

1003; MITCHELL V. CONSOLIDATED SCHOOL DISTRICT, 17 WASH.2D 61, 68, 135 

P.2D 79, 82; SMITH V. DONAHUE, 202 APP. DIV. 656, 664, 195 N.Y.S. 715, 

722; BOARD OF EDUCATION V. WHEAT, 174 MD. 314, DISSENTING OPINION AT 

340, 199 A. 628 AT 639. THIS IS TRUE WHETHER THE APPROPRIATION AND 

PAYMENT ARE IN FORM TO THE INDIVIDUAL OR TO THE INSTITUTION. IBID. 

QUESTIONS OF THIS GRAVITY TURN UPON THE PURPOSE AND EFFECT OF THE 

STATE'S EXPENDITURE TO ACCOMPLISH THE FORBIDDEN OBJECT, NOT UPON WHO 

RECEIVES THE AMOUNT AND APPLIES IT TO THAT END OR THE FORM AND MANNER 

OF THE PAYMENT.  

 

FN51 THE PAYMENTS HERE AVERAGED ROUGHLY $40.00 A YEAR PER CHILD.  



 

FN52 SEE PART V.  

 

FN53 SEE ALSO NOTE 46 SUPRA AND REMONSTRANCE, PAR. 3.  

 

FN54 THUS EACH BRIEF FILED HERE BY THE SUPPORTERS OF NEW JERSEY'S 

ACTION, SEE NOTE 47, NOT ONLY RELIES STRONGLY ON COCHRAN V. BOARD OF 

EDUCATION, 281 U.S. 370, BUT EITHER EXPLICITLY OR IN EFFECT MAINTAINS 

THAT IT IS CONTROLLING IN THE PRESENT CASE.  

 

FN55 SEE TEXT AT NOTES 17-19 SUPRA AND AUTHORITIES CITED; ALSO 

FOOTE, SKETCHES OF VIRGINIA (1850) C. XV. MADISON'S ENTIRE THESIS, AS 

REFLECTED THROUGHOUT THE REMONSTRANCE AND IN HIS OTHER WRITINGS, AS 

WELL AS IN HIS OPPOSITION TO THE FINAL FORM OF THE ASSESSMENT BILL, SEE 

NOTE 43, WAS ALTOGETHER INCOMPATIBLE WITH ACCEPTANCE OF GENERAL AND 

"NONDISCRIMINATORY" SUPPORT. SEE BRANT, C. XII.  

 

FN56 THE PROTECTIONS ARE OF A NATURE WHICH DOES NOT REQUIRE 

APPROPRIATIONS SPECIALLY MADE FROM THE PUBLIC TREASURY AND EARMARKED, 

AS IS NEW JERSEY'S HERE, PARTICULARLY FOR RELIGIOUS INSTITUTIONS OR 

USES. THE FIRST AMENDMENT DOES NOT EXCLUDE RELIGIOUS PROPERTY OR 

ACTIVITIES FROM PROTECTION AGAINST DISORDER OR THE ORDINARY ACCIDENTAL 

INCIDENTS OF COMMUNITY LIFE. IT FORBIDS SUPPORT, NOT PROTECTION FROM 

INTERFERENCE OR DESTRUCTION.  

 

IT IS A MATTER NOT FREQUENTLY RECALLED THAT PRESIDENT GRANT OPPOSED 

TAX EXEMPTION OF RELIGIOUS PROPERTY AS LEADING TO A VIOLATION OF THE 

PRINCIPLE OF SEPARATION OF CHURCH AND STATE. SEE PRESIDENT GRANT'S 

SEVENTH ANNUAL MESSAGE TO CONGRESS, DECEMBER 7, 1875, IN IX MESSAGES 

AND PAPERS OF THE PRESIDENTS (1897) 4288-4289. GARFIELD, IN A LETTER 

ACCEPTING THE NOMINATION FOR THE PRESIDENCY SAID: "... IT WOULD BE 

UNJUST TO OUR PEOPLE, AND DANGEROUS TO OUR INSTITUTIONS, TO APPLY ANY 

PORTION OF THE REVENUES OF THE NATION, OR OF THE STATES, TO THE SUPPORT 

OF SECTARIAN SCHOOLS. THE SEPARATION OF THE CHURCH AND THE STATE IN 

EVERYTHING RELATING TO TAXATION SHOULD BE ABSOLUTE." II THE WORKS OF 

JAMES ABRAM GARFIELD (ED. BY HINSDALE, 1883) 783.  

 

FN57 NEITHER DO WE HAVE HERE A CASE OF RATE-MAKING BY WHICH A PUBLIC 

UTILITY EXTENDS REDUCED FARES TO ALL SCHOOL CHILDREN, INCLUDING PATRONS 

OF RELIGIOUS SCHOOLS. WHETHER OR NOT LEGISLATIVE COMPULSION UPON A 

PRIVATE UTILITY TO EXTEND SUCH AN ADVANTAGE WOULD BE VALID, OR ITS 

EXTENSION BY A MUNICIPALLY OWNED SYSTEM, WE ARE NOT REQUIRED TO 

CONSIDER. IN THE FORMER INSTANCE, AT ANY RATE, AND GENERALLY IF NOT 

ALWAYS IN THE LATTER, THE VICE OF USING THE TAXING POWER TO RAISE FUNDS 

FOR THE SUPPORT OF RELIGION WOULD NOT BE PRESENT.  

 

FN58 IT WOULD SEEM AT LEAST A DOUBTFULLY SUFFICIENT BASIS FOR 

REASONABLE CLASSIFICATION THAT SOME CHILDREN SHOULD BE EXCLUDED SIMPLY 

BECAUSE THE ONLY SCHOOL FEASIBLE FOR THEM TO ATTEND, IN VIEW OF 

GEOGRAPHIC OR OTHER SITUATION, MIGHT BE ONE CONDUCTED IN WHOLE OR IN 

PART FOR PROFIT. CF. NOTE 5. FN59 SEE NOTE 7 SUPRA. THE 

RESOLUTION WAS AS FOLLOWS, ACCORDING TO THE SCHOOL BOARD'S MINUTES READ 

IN PROOF: "THE TRANSPORTATION COMMITTEE RECOMMENDED THE TRANSPORTATION 

OF PUPILS OF EWING TO THE TRENTON AND PENNINGTON HIGH SCHOOLS AND 

CATHOLIC SCHOOLS BY WAY OF PUBLIC CARRIER AS IN RECENT YEARS. ON 

MOTION OF MR. RALPH RYAN AND MR. M. FRENCH THE SAME WAS ADOPTED." THE 

NEW JERSEY COURT'S HOLDING THAT THE RESOLUTION WAS WITHIN THE AUTHORITY 

CONFERRED BY THE STATE STATUTE IS BINDING ON US. REINMAN V. LITTLE 

ROCK, 237 U.S. 171, 176; HADACHECK V. SEBASTIAN, 239 U.S. 394, 414.  

 

FN60 THE POPULATION OF EWING TOWNSHIP, LOCATED NEAR THE CITY OF 

TRENTON, WAS 10,146 ACCORDING TO THE CENSUS OF 1940. SIXTEENTH CENSUS 

OF THE UNITED STATES, POPULATION, VOL. 1, 674.  

 

FN61 IN THOMAS V. COLLINS, 323 U.S. 516, 530, IT WAS SAID THAT THE 

PREFERRED PLACE GIVEN IN OUR SCHEME TO THE GREAT DEMOCRATIC FREEDOMS 



SECURED BY THE FIRST AMENDMENT GIVES THEM "A SANCTITY AND A SANCTION 

NOT PERMITTING DUBIOUS INTRUSIONS." CF. REMONSTRANCE, PAR. 3, 9. AND 

IN OTHER CASES IT HAS BEEN HELD THAT THE USUAL PRESUMPTION OF 

CONSTITUTIONALITY WILL NOT WORK TO SAVE SUCH LEGISLATIVE EXCURSIONS IN 

THIS FIELD. UNITED STATES V. CAROLENE PRODUCTS CO., 304 U.S. 144, 152, 

NOTE 4; SEE WECHSLER, STONE AND THE CONSTITUTION (1946) 46 COL. L. REV. 

764, 795 ET SEQ.  

 

APART FROM THE COURT'S ADMISSION THAT NEW JERSEY'S PRESENT ACTION 

APPROACHES THE VERGE OF HER POWER, IT WOULD SEEM THAT A STATUTE, 

ORDINANCE OR RESOLUTION WHICH ON ITS FACE SINGLES OUT ONE SECT ONLY BY 

NAME FOR ENJOYMENT OF THE SAME ADVANTAGES AS PUBLIC SCHOOLS OR THEIR 

STUDENTS, SHOULD BE HELD DISCRIMINATORY ON ITS FACE BY VIRTUE OF THAT 

FACT ALONE, UNLESS IT WERE POSITIVELY SHOWN THAT NO OTHER SECTS SOUGHT 

OR WERE AVAILABLE TO RECEIVE THE SAME ADVANTAGES.  

 

APPENDIX.  

 

MEMORIAL AND REMONSTRANCE AGAINST 

 

RELIGIOUS ASSESSMENTS.  

 

TO THE HONORABLE THE GENERAL ASSEMBLY 

 

OF 

 

THE COMMONWEALTH OF VIRGINIA.  

 

A MEMORIAL AND REMONSTRANCE.  

 

WE, THE SUBSCRIBERS, CITIZENS OF THE SAID COMMONWEALTH, HAVING TAKEN 

INTO SERIOUS CONSIDERATION, A BILL PRINTED BY ORDER OF THE LAST SESSION 

OF GENERAL ASSEMBLY, ENTITLED "A BILL ESTABLISHING A PROVISION FOR 

TEACHERS OF THE CHRISTIAN RELIGION," AND CONCEIVING THAT THE SAME, IF 

FINALLY ARMED WITH THE SANCTIONS OF A LAW, WILL BE A DANGEROUS ABUSE OF 

POWER, ARE BOUND AS FAITHFUL MEMBERS OF A FREE STATE, TO REMONSTRATE 

AGAINST IT, AND TO DECLARE THE REASONS BY WHICH WE ARE DETERMINED. WE 

REMONSTRATE AGAINST THE SAID BILL,  

 

1. BECAUSE WE HOLD IT FOR A FUNDAMENTAL AND UNDENIABLE TRUTH, "THAT 

RELIGION OR THE DUTY WHICH WE OWE TO OUR CREATOR AND THE MANNER OF 

DISCHARGING IT, CAN BE DIRECTED ONLY BY REASON AND CONVICTION, NOT BY 

FORCE OR VIOLENCE." THE RELIGION THEN OF EVERY MAN MUST BE LEFT TO THE 

CONVICTION AND CONSCIENCE OF EVERY MAN; AND IT IS THE RIGHT OF EVERY 

MAN TO EXERCISE IT AS THESE MAY DICTATE. THIS RIGHT IS IN ITS NATURE 

AN UNALIENABLE RIGHT. IT IS UNALIENABLE; BECAUSE THE OPINIONS OF MEN, 

DEPENDING ONLY ON THE EVIDENCE CONTEMPLATED BY THEIR OWN MINDS, CANNOT 

FOLLOW THE DICTATES OF OTHER MEN: IT IS UNALIENABLE ALSO; BECAUSE WHAT 

IS HERE A RIGHT TOWARDS MEN, IS A DUTY TOWARDS THE CREATOR. IT IS THE 

DUTY OF EVERY MAN TO RENDER TO THE CREATOR SUCH HOMAGE, AND SUCH ONLY, 

AS HE BELIEVES TO BE ACCEPTABLE TO HIM. THIS DUTY IS PRECEDENT BOTH IN 

ORDER OF TIME AND DEGREE OF OBLIGATION, TO THE CLAIMS OF CIVIL 

SOCIETY. BEFORE ANY MAN CAN BE CONSIDERED AS A MEMBER OF CIVIL 

SOCIETY, HE MUST BE CONSIDERED AS A SUBJECT OF THE GOVERNOR OF THE 

UNIVERSE: AND IF A MEMBER OF CIVIL SOCIETY, WHO ENTERS INTO ANY 

SUBORDINATE ASSOCIATION, MUST ALWAYS DO IT WITH A RESERVATION OF HIS 

DUTY TO THE GENERAL AUTHORITY; MUCH MORE MUST EVERY MAN WHO BECOMES A 

MEMBER OF ANY PARTICULAR CIVIL SOCIETY, DO IT WITH A SAVING OF HIS 

ALLEGIANCE TO THE UNIVERSAL SOVEREIGN. WE MAINTAIN THEREFORE THAT IN 

MATTERS OF RELIGION, NO MAN'S RIGHT IS ABRIDGED BY THE INSTITUTION OF 

CIVIL SOCIETY, AND THAT RELIGION IS WHOLLY EXEMPT FROM ITS COGNIZANCE.  

TRUE IT IS, THAT NO OTHER RULE EXISTS, BY WHICH ANY QUESTION WHICH MAY 

DIVIDE A SOCIETY, CAN BE ULTIMATELY DETERMINED, BUT THE WILL OF THE 

MAJORITY; BUT IT IS ALSO TRUE, THAT THE MAJORITY MAY TRESPASS ON THE 

RIGHTS OF THE MINORITY.  

 



2. BECAUSE IF RELIGION BE EXEMPT FROM THE AUTHORITY OF THE SOCIETY 

AT LARGE, STILL LESS CAN IT BE SUBJECT TO THAT OF THE LEGISLATIVE 

BODY. THE LATTER ARE BUT THE CREATURES AND VICEGERENTS OF THE FORMER.  

THEIR JURISDICTION IS BOTH DERIVATIVE AND LIMITED: IT IS LIMITED WITH 

REGARD TO THE CO-ORDINATE DEPARTMENTS, MORE NECESSARILY IS IT LIMITED 

WITH REGARD TO THE CONSTITUENTS. THE PRESERVATION OF A FREE GOVERNMENT 

REQUIRES NOT MERELY, THAT THE METES AND BOUNDS WHICH SEPARATE EACH 

DEPARTMENT OF POWER MAY BE INVARIABLY MAINTAINED; BUT MORE ESPECIALLY, 

THAT NEITHER OF THEM BE SUFFERED TO OVERLEAP THE GREAT BARRIER WHICH 

DEFENDS THE RIGHTS OF THE PEOPLE. THE RULERS WHO ARE GUILTY OF SUCH AN 

ENCROACHMENT, EXCEED THE COMMISSION FROM WHICH THEY DERIVE THEIR 

AUTHORITY, AND ARE TYRANTS. THE PEOPLE WHO SUBMIT TO IT ARE GOVERNED 

BY LAWS MADE NEITHER BY THEMSELVES, NOR BY AN AUTHORITY DERIVED FROM 

THEM, AND ARE SLAVES.  

 

3. BECAUSE, IT IS PROPER TO TAKE ALARM AT THE FIRST EXPERIMENT ON 

OUR LIBERTIES. WE HOLD THIS PRUDENT JEALOUSY TO BE THE FIRST DUTY OF 

CITIZENS, AND ONE OF (THE) NOBLEST CHARACTERISTICS OF THE LATE 

REVOLUTION. THE FREEMEN OF AMERICA DID NOT WAIT TILL USURPED POWER HAD 

STRENGTHENED ITSELF BY EXERCISE, AND ENTANGLED THE QUESTION IN 

PRECEDENTS. THEY SAW ALL THE CONSEQUENCES IN THE PRINCIPLE, AND THEY 

AVOIDED THE CONSEQUENCES BY DENYING THE PRINCIPLE. WE REVERE THIS 

LESSON TOO MUCH, SOON TO FORGET IT. WHO DOES NOT SEE THAT THE SAME 

AUTHORITY WHICH CAN ESTABLISH CHRISTIANITY, IN EXCLUSION OF ALL OTHER 

RELIGIONS, MAY ESTABLISH WITH THE SAME EASE ANY PARTICULAR SECT OF 

CHRISTIANS, IN EXCLUSION OF ALL OTHER SECTS? THAT THE SAME AUTHORITY 

WHICH CAN FORCE A CITIZEN TO CONTRIBUTE THREE PENCE ONLY OF HIS 

PROPERTY FOR THE SUPPORT OF ANY ONE ESTABLISHMENT, MAY FORCE HIM TO 

CONFORM TO ANY OTHER ESTABLISHMENT IN ALL CASES WHATSOEVER?  

 

4. BECAUSE, THE BILL VIOLATES THAT EQUALITY WHICH OUGHT TO BE THE 

BASIS OF EVERY LAW, AND WHICH IS MORE INDISPENSIBLE, IN PROPORTION AS 

THE VALIDITY OR EXPEDIENCY OF ANY LAW IS MORE LIABLE TO BE IMPEACHED.  

IF "ALL MEN ARE BY NATURE EQUALLY FREE AND INDEPENDENT," ALL MEN ARE TO 

BE CONSIDERED AS ENTERING INTO SOCIETY ON EQUAL CONDITIONS; AS 

RELINQUISHING NO MORE, AND THEREFORE RETAINING NO LESS, ONE THAN 

ANOTHER, OF THEIR NATURAL RIGHTS. ABOVE ALL ARE THEY TO BE CONSIDERED 

AS RETAINING AN "EQUAL TITLE TO THE FREE EXERCISE OF RELIGION ACCORDING 

TO THE DICTATES OF CONSCIENCE". WHILST WE ASSERT FOR OURSELVES A 

FREEDOM TO EMBRACE, TO PROFESS AND TO OBSERVE THE RELIGION WHICH WE 

BELIEVE TO BE OF DIVINE ORIGIN, WE CANNOT DENY AN EQUAL FREEDOM TO 

THOSE WHOSE MINDS HAVE NOT YET YIELDED TO THE EVIDENCE WHICH HAS 

CONVINCED US. IF THIS FREEDOM BE ABUSED, IT IS AN OFFENCE AGAINST GOD, 

NOT AGAINST MAN: TO GOD, THEREFORE, NOT TO MEN, MUST AN ACCOUNT OF IT 

BE RENDERED. AS THE BILL VIOLATES EQUALITY BY SUBJECTING SOME TO 

PECULIAR BURDENS; SO IT VIOLATES THE SAME PRINCIPLE, BY GRANTING TO 

OTHERS PECULIAR EXEMPTIONS. ARE THE QUAKERS AND MENONISTS THE ONLY 

UNWARANTABLE? CAN THEIR PIETY ALONE BE INTRUSTED WITH THE CARE OF 

PUBLIC WORSHIP? OUGHT THEIR RELIGIONS TO BE ENDOWED ABOVE ALL OTHERS, 

WITH EXTRAORDINARY PRIVILEGES, BY WHICH PROSELYTES MAY BE ENTICED FROM 

ALL OTHERS? WE THINK TOO FAVORABLY OF THE JUSTICE AND GOOD SENSE OF 

THESE DENOMINATIONS, TO BELIEVE THAT THEY EITHER COVET PREEMINENCIES 

OVER THEIR FELLOW CITIZENS, OR THAT THEY WILL BE SEDUCED BY THEM, FROM 

THE COMMON OPPOSITION TO THE MEASURE.  

 

5. BECAUSE THE BILL IMPLIES EITHER THAT THE CIVIL MAGISTRATE IS A 

COMPETENT JUDGE OF RELIGIOUS TRUTH; OR THAT HE MAY EMPLOY RELIGION AS 

AN ENGINE OF CIVIL POLICY. THE FIRST IS AN ARROGANT PRETENSION 

FALSIFIED BY THE CONTRADICTORY OPINIONS OF RULERS IN ALL AGES, AND 

THROUGHOUT THE WORLD: THE SECOND AN UNHALLOWED PERVERSION OF THE MEANS 

OF SALVATION.  

 

6. BECAUSE THE ESTABLISHMENT PROPOSED BY THE BILL IS NOT REQUISITE 

FOR THE SUPPORT OF THE CHRISTIAN RELIGION. TO SAY THAT IT IS, IS A 

CONTRADICTION TO THE CHRISTIAN RELIGION ITSELF; FOR EVERY PAGE OF IT 

DISAVOWS A DEPENDENCE ON THE POWERS OF THIS WORLD: IT IS A 



CONTRADICTION TO FACT; FOR IT IS KNOWN THAT THIS RELIGION BOTH EXISTED 

AND FLOURISHED, NOT ONLY WITHOUT THE SUPPORT OF HUMAN LAWS, BUT IN 

SPITE OF EVERY OPPOSITION FROM THEM; AND NOT ONLY DURING THE PERIOD OF 

MIRACULOUS AID, BUT LONG AFTER IT HAD BEEN LEFT TO ITS OWN EVIDENCE, 

AND THE ORDINARY CARE OF PROVIDENCE: NAY, IT IS A CONTRADICTION IN 

TERMS; FOR A RELIGION NOT INVENTED BY HUMAN POLICY, MUST HAVE 

PREEXISTED AND BEEN SUPPORTED, BEFORE IT WAS ESTABLISHED BY HUMAN 

POLICY. IT IS MOREOVER TO WEAKEN IN THOSE WHO PROFESS THIS RELIGION A 

PIOUS CONFIDENCE IN ITS INNATE EXCELLENCE, AND THE PATRONAGE OF ITS 

AUTHOR; AND TO FOSTER IN THOSE WHO STILL REJECT IT, A SUSPICION THAT 

ITS FRIENDS ARE TOO CONSCIOUS OF ITS FALLACIES, TO TRUST IT TO ITS OWN 

MERITS.  

 

7. BECAUSE EXPERIENCE WITNESSETH THAT ECCLESIASTICAL ESTABLISHMENTS, 

INSTEAD OF MAINTAINING THE PURITY AND EFFICACY OF RELIGION, HAVE HAD A 

CONTRARY OPERATION. DURING ALMOST FIFTEEN CENTURIES, HAS THE LEGAL 

ESTABLISHMENT OF CHRISTIANITY BEEN ON TRIAL. WHAT HAVE BEEN ITS 

FRUITS? MORE OR LESS IN ALL PLACES, PRIDE AND INDOLENCE IN THE CLERGY; 

IGNORANCE AND SERVILITY IN THE LAITY; IN BOTH, SUPERSTITION, BIGOTRY 

AND PERSECUTION. ENQUIRE OF THE TEACHERS OF CHRISTIANITY FOR THE AGES 

IN WHICH IT APPEARED IN ITS GREATEST LUSTRE; THOSE OF EVERY SECT, POINT 

TO THE AGES PRIOR TO ITS INCORPORATION WITH CIVIL POLICY. PROPOSE A 

RESTORATION OF THIS PRIMITIVE STATE IN WHICH ITS TEACHERS DEPENDED ON 

THE VOLUNTARY REWARDS OF THEIR FLOCKS; MANY OF THEM PREDICT ITS 

DOWNFALL. ON WHICH SIDE OUGHT THEIR TESTIMONY TO HAVE GREATEST WEIGHT, 

WHEN FOR OR WHEN AGAINST THEIR INTEREST?  

 

8. BECAUSE THE ESTABLISHMENT IN QUESTION IS NOT NECESSARY FOR THE 

SUPPORT OF CIVIL GOVERNMENT. IF IT BE URGED AS NECESSARY FOR THE 

SUPPORT OF CIVIL GOVERNMENT ONLY AS IT IS A MEANS OF SUPPORTING 

RELIGION, AND IT BE NOT NECESSARY FOR THE LATTER PURPOSE, IT CANNOT BE 

NECESSARY FOR THE FORMER. IF RELIGION BE NOT WITHIN (THE) COGNIZANCE 

OF CIVIL GOVERNMENT, HOW CAN ITS LEGAL ESTABLISHMENT BE SAID TO BE 

NECESSARY TO CIVIL GOVERNMENT? WHAT INFLUENCE IN FACT HAVE 

ECCLESIASTICAL ESTABLISHMENTS HAD ON CIVIL SOCIETY? IN SOME INSTANCES 

THEY HAVE BEEN SEEN TO ERECT A SPIRITUAL TYRANNY ON THE RUINS OF CIVIL 

AUTHORITY; IN MANY INSTANCES THEY HAVE BEEN SEEN UPHOLDING THE THRONES 

OF POLITICAL TYRANNY; IN NO INSTANCE HAVE THEY BEEN SEEN THE GUARDIANS 

OF THE LIBERTIES OF THE PEOPLE. RULERS WHO WISHED TO SUBVERT THE 

PUBLIC LIBERTY, MAY HAVE FOUND AN ESTABLISHED CLERGY CONVENIENT 

AUXILIARIES. A JUST GOVERNMENT, INSTITUTED TO SECURE & PERPETUATE IT, 

NEEDS THEM NOT. SUCH A GOVERNMENT WILL BE BEST SUPPORTED BY PROTECTING 

EVERY CITIZEN IN THE ENJOYMENT OF HIS RELIGION WITH THE SAME EQUAL HAND 

WHICH PROTECTS HIS PERSON AND HIS PROPERTY; BY NEITHER INVADING THE 

EQUAL RIGHTS OF ANY SECT, NOR SUFFERING ANY SECT TO INVADE THOSE OF 

ANOTHER.  

 

9. BECAUSE THE PROPOSED ESTABLISHMENT IS A DEPARTURE FROM THAT 

GENEROUS POLICY, WHICH, OFFERING AN ASYLUM TO THE PERSECUTED AND 

OPPRESSED OF EVERY NATION AND RELIGION, PROMISED A LUSTRE TO OUR 

COUNTRY, AND AN ACCESSION TO THE NUMBER OF ITS CITIZENS. WHAT A 

MELANCHOLY MARK IS THE BILL OF SUDDEN DEGENERACY? INSTEAD OF HOLDING 

FORTH AN ASYLUM TO THE PERSECUTED, IT IS ITSELF A SIGNAL OF 

PERSECUTION. IT DEGRADES FROM THE EQUAL RANK OF CITIZENS ALL THOSE 

WHOSE OPINIONS IN RELIGION DO NOT BEND TO THOSE OF THE LEGISLATIVE 

AUTHORITY. DISTANT AS IT MAY BE, IN ITS PRESENT FORM, FROM THE 

INQUISITION IT DIFFERS FROM IT ONLY IN DEGREE. THE ONE IS THE FIRST 

STEP, THE OTHER THE LAST IN THE CAREER OF INTOLERANCE. THE MAGNANIMOUS 

SUFFERER UNDER THIS CRUEL SCOURGE IN FOREIGN REGIONS, MUST VIEW THE 

BILL AS A BEACON ON OUR COAST, WARNING HIM TO SEEK SOME OTHER HAVEN, 

WHERE LIBERTY AND PHILANTHROPHY IN THEIR DUE EXTENT MAY OFFER A MORE 

CERTAIN REPOSE FROM HIS TROUBLES.  

 

10. BECAUSE, IT WILL HAVE A LIKE TENDENCY TO BANISH OUR CITIZENS.  

THE ALLUREMENTS PRESENTED BY OTHER SITUATIONS ARE EVERY DAY THINNING 

THEIR NUMBER. TO SUPERADD A FRESH MOTIVE TO EMIGRATION, BY REVOKING 



THE LIBERTY WHICH THEY NOW ENJOY, WOULD BE THE SAME SPECIES OF FOLLY 

WHICH HAS DISHONOURED AND DEPOPULATED FLOURISHING KINGDOMS.  

 

11. BECAUSE, IT WILL DESTROY THAT MODERATION AND HARMONY WHICH THE 

FORBEARANCE OF OUR LAWS TO INTERMEDDLE WITH RELIGION, HAS PRODUCED 

AMONGST ITS SEVERAL SECTS. TORRENTS OF BLOOD HAVE BEEN SPILT IN THE 

OLD WORLD, BY VAIN ATTEMPTS OF THE SECULAR ARM TO EXTINGUISH RELIGIOUS 

DISCORD, BY PROSCRIBING ALL DIFFERENCE IN RELIGIOUS OPINIONS. TIME HAS 

AT LENGTH REVEALED THE TRUE REMEDY. EVERY RELAXATION OF NARROW AND 

RIGOROUS POLICY, WHEREVER IT HAS BEEN TRIED, HAS BEEN FOUND TO ASSUAGE 

THE DISEASE. THE AMERICAN THEATRE HAS EXHIBITED PROOFS, THAT EQUAL AND 

COMPLEAT LIBERTY, IF IT DOES NOT WHOLLY ERADICATE IT, SUFFICIENTLY 

DESTROYS ITS MALIGNANT INFLUENCE ON THE HEALTH AND PROSPERITY OF THE 

STATE. IF WITH THE SALUTARY EFFECTS OF THIS SYSTEM UNDER OUR OWN EYES, 

WE BEGIN TO CONTRACT THE BONDS OF RELIGIOUS FREEDOM, WE KNOW NO NAME 

THAT WILL TOO SEVERELY REPROACH OUR FOLLY. AT LEAST LET WARNING BE 

TAKEN AT THE FIRST FRUITS OF THE THREATENED INNOVATION. THE VERY 

APPEARANCE OF THE BILL HAS TRANSFORMED THAT "CHRISTIAN FORBEARANCE, 

LOVE AND CHARITY," WHICH OF LATE MUTUALLY PREVAILED, INTO ANIMOSITIES 

AND JEALOUSIES, WHICH MAY NOT SOON BE APPEASED. WHAT MISCHIEFS MAY NOT 

BE DREADED SHOULD THIS ENEMY TO THE PUBLIC QUIET BE ARMED WITH THE 

FORCE OF A LAW? 12. BECAUSE, THE POLICY OF THE BILL IS ADVERSE TO 

THE DIFFUSION OF THE LIGHT OF CHRISTIANITY. THE FIRST WISH OF THOSE 

WHO ENJOY THIS PRECIOUS GIFT, OUGHT TO BE THAT IT MAY BE IMPARTED TO 

THE WHOLE RACE OF MANKIND. COMPARE THE NUMBER OF THOSE WHO HAVE AS YET 

RECEIVED IT WITH THE NUMBER STILL REMAINING UNDER THE DOMINION OF FALSE 

RELIGIONS; AND HOW SMALL IS THE FORMER. DOES THE POLICY OF THE BILL 

TEND TO LESSEN THE DISPROPORTION? NO; IT AT ONCE DISCOURAGES THOSE WHO 

ARE STRANGERS TO THE LIGHT OF (REVELATION) FROM COMING INTO THE REGION 

OF IT; AND COUNTENANCES, BY EXAMPLE THE NATIONS WHO CONTINUE IN 

DARKNESS, IN SHUTTING OUT THOSE WHO MIGHT CONVEY IT TO THEM. INSTEAD 

OF LEVELLING AS FAR AS POSSIBLE, EVERY OBSTACLE TO THE VICTORIOUS 

PROGRESS OF TRUTH, THE BILL WITH AN IGNOBLE AND UNCHRISTIAN TIMIDITY 

WOULD CIRCUMSCRIBE IT, WITH A WALL OF DEFENCE, AGAINST THE 

ENCROACHMENTS OF ERROR.  

 

13. BECAUSE ATTEMPTS TO ENFORCE BY LEGAL SANCTIONS, ACTS OBNOXIOUS 

TO SO GREAT A PROPORTION OF CITIZENS, TEND TO ENERVATE THE LAWS IN 

GENERAL, AND TO SLACKEN THE BANDS OF SOCIETY. IF IT BE DIFFICULT TO 

EXECUTE ANY LAW WHICH IS NOT GENERALLY DEEMED NECESSARY OR SALUTARY, 

WHAT MUST BE THE CASE WHERE IT IS DEEMED INVALID AND DANGEROUS? AND 

WHAT MAY BE THE EFFECT OF SO STRIKING AN EXAMPLE OF IMPOTENCY IN THE 

GOVERNMENT, ON ITS GENERAL AUTHORITY.  

 

14. BECAUSE A MEASURE OF SUCH SINGULAR MAGNITUDE AND DELICACY OUGHT 

NOT TO BE IMPOSED, WITHOUT THE CLEAREST EVIDENCE THAT IT IS CALLED FOR 

BY A MAJORITY OF CITIZENS: AND NO SATISFACTORY METHOD IS YET PROPOSED 

BY WHICH THE VOICE OF THE MAJORITY IN THIS CASE MAY BE DETERMINED, OR 

ITS INFLUENCE SECURED. "THE PEOPLE OF THE RESPECTIVE COUNTIES ARE 

INDEED REQUESTED TO SIGNIFY THEIR OPINION RESPECTING THE ADOPTION OF 

THE BILL TO THE NEXT SESSION OF ASSEMBLY." BUT THE REPRESENTATION MUST 

BE MADE EQUAL, BEFORE THE VOICE EITHER OF THE REPRESENTATIVES OR OF THE 

COUNTIES, WILL BE THAT OF THE PEOPLE. OUR HOPE IS THAT NEITHER OF THE 

FORMER WILL, AFTER DUE CONSIDERATION, ESPOUSE THE DANGEROUS PRINCIPLE 

OF THE BILL. SHOULD THE EVENT DISAPPOINT US, IT WILL STILL LEAVE US IN 

FULL CONFIDENCE, THAT A FAIR APPEAL TO THE LATTER WILL REVERSE THE 

SENTENCE AGAINST OUR LIBERTIES.  

 

15. BECAUSE, FINALLY, "THE EQUAL RIGHT OF EVERY CITIZEN TO THE FREE 

EXERCISE OF HIS RELIGION ACCORDING TO THE DICTATES OF CONSCIENCE" IS 

HELD BY THE SAME TENURE WITH ALL OUR OTHER RIGHTS. IF WE RECUR TO ITS 

ORIGIN, IT IS EQUALLY THE GIFT OF NATURE; IF WE WEIGH ITS IMPORTANCE, 

IT CANNOT BE LESS DEAR TO US; IF WE CONSULT THE DECLARATION OF THOSE 

RIGHTS WHICH PERTAIN TO THE GOOD PEOPLE OF VIRGINIA, AS THE "BASIS AND 

FOUNDATION OF GOVERNMENT," IT IS ENUMERATED WITH EQUAL SOLEMNITY, OR 

RATHER STUDIED EMPHASIS. EITHER THEN, WE MUST SAY, THAT THE WILL OF 



THE LEGISLATURE IS THE ONLY MEASURE OF THEIR AUTHORITY; AND THAT IN THE 

PLENITUDE OF THIS AUTHORITY, THEY MAY SWEEP AWAY ALL OUR FUNDAMENTAL 

RIGHTS; OR, THAT THEY ARE BOUND TO LEAVE THIS PARTICULAR RIGHT 

UNTOUCHED AND SACRED: EITHER WE MUST SAY, THAT THEY MAY CONTROUL THE 

FREEDOM OF THE PRESS, MAY ABOLISH THE TRIAL BY JURY, MAY SWALLOW UP THE 

EXECUTIVE AND JUDICIARY POWERS OF THE STATE; NAY THAT THEY MAY DESPOIL 

US OF OUR VERY RIGHT OF SUFFRAGE, AND ERECT THEMSELVES INTO AN 

INDEPENDENT AND HEREDITARY ASSEMBLY: OR WE MUST SAY, THAT THEY HAVE NO 

AUTHORITY TO ENACT INTO LAW THE BILL UNDER CONSIDERATION. WE THE 

SUBSCRIBERS SAY, THAT THE GENERAL ASSEMBLY OF THIS COMMONWEALTH HAVE NO 

SUCH AUTHORITY: AND THAT NO EFFORT MAY BE OMITTED ON OUR PART AGAINST 

SO DANGEROUS AN USURPATION, WE OPPOSE TO IT, THIS REMONSTRANCE; 

EARNESTLY PRAYING, AS WE ARE IN DUTY BOUND, THAT THE SUPREME LAWGIVER 

OF THE UNIVERSE, BY ILLUMINATING THOSE TO WHOM IT IS ADDRESSED, MAY ON 

THE ONE HAND, TURN THEIR COUNCILS FROM EVERY ACT WHICH WOULD AFFRONT 

HIS HOLY PREROGATIVE, OR VIOLATE THE TRUST COMMITTED TO THEM: AND ON 

THE OTHER, GUIDE THEM INTO EVERY MEASURE WHICH MAY BE WORTHY OF HIS 

(BLESSING, MAY REDOUND TO THEIR OWN PRAISE, AND MAY ESTABLISH MORE 

FIRMLY THE LIBERTIES, THE PROSPERITY, AND THE HAPPINESS OF THE 

COMMONWEALTH.  

 

II MADISON, 183-191.  

 

SUPPLEMENTAL APPENDIX.  

 

A BILL ESTABLISHING A PROVISION FOR TEACHERS OF 

 

THE CHRISTIAN RELIGION.  

 

WHEREAS THE GENERAL DIFFUSION OF CHRISTIAN KNOWLEDGE HATH A NATURAL 

TENDENCY TO CORRECT THE MORALS OF MEN, RESTRAIN THEIR VICES, AND 

PRESERVE THE PEACE OF SOCIETY; WHICH CANNOT BE EFFECTED WITHOUT A 

COMPETENT PROVISION FOR LEARNED TEACHERS, WHO MAY BE THEREBY ENABLED TO 

DEVOTE THEIR TIME AND ATTENTION TO THE DUTY OF INSTRUCTING SUCH 

CITIZENS, AS FROM THEIR CIRCUMSTANCES AND WANT OF EDUCATION, CANNOT 

OTHERWISE ATTAIN SUCH KNOWLEDGE; AND IT IS JUDGED THAT SUCH PROVISION 

MAY BE MADE BY THE LEGISLATURE, WITHOUT COUNTERACTING THE LIBERAL 

PRINCIPLE HERETOFORE ADOPTED AND INTENDED TO BE PRESERVED BY ABOLISHING 

ALL DISTINCTIONS OF PRE-EMINENCE AMONGST THE DIFFERENT SOCIETIES OR 

COMMUNITIES OF CHRISTIANS;  

 

BE IT THEREFORE ENACTED BY THE GENERAL ASSEMBLY, THAT FOR THE SUPPORT 

OF CHRISTIAN TEACHERS, PER CENTUM ON THE AMOUNT, OR IN THE POUND ON 

THE SUM PAYABLE FOR TAX ON THE PROPERTY WITHIN THIS COMMONWEALTH, IS 

HEREBY ASSESSED, AND SHALL BE PAID BY EVERY PERSON CHARGEABLE WITH THE 

SAID TAX AT THE TIME THE SAME SHALL BECOME DUE; AND THE SHERIFFS OF THE 

SEVERAL COUNTIES SHALL HAVE POWER TO LEVY AND COLLECT THE SAME IN THE 

SAME MANNER AND UNDER THE LIKE RESTRICTIONS AND LIMITATIONS, AS ARE OR 

MAY BE PRESCRIBED BY THE LAWS FOR RAISING THE REVENUES OF THIS STATE.  

 

AND BE IT ENACTED, THAT FOR EVERY SUM SO PAID, THE SHERIFF OR 

COLLECTOR SHALL GIVE A RECEIPT, EXPRESSING THEREIN TO WHAT SOCIETY OF 

CHRISTIANS THE PERSON FROM WHOM HE MAY RECEIVE THE SAME SHALL DIRECT 

THE MONEY TO BE PAID, KEEPING A DISTINCT ACCOUNT THEREOF IN HIS BOOKS.  

THE SHERIFF OF EVERY COUNTY, SHALL, ON OR BEFORE THE DAY OF IN 

EVERY YEAR, RETURN TO THE COURT, UPON OATH, TWO ALPHABETICAL LISTS OF 

THE PAYMENTS TO HIM MADE, DISTINGUISHING IN COLUMNS OPPOSITE TO THE 

NAMES OF THE PERSONS WHO SHALL HAVE PAID THE SAME, THE SOCIETY TO WHICH 

THE MONEY SO PAID WAS BY THEM APPROPRIATED; AND ONE COLUMN FOR THE 

NAMES WHERE NO APPROPRIATION SHALL BE MADE. ONE OF WHICH LISTS, AFTER 

BEING RECORDED IN A BOOK TO BE KEPT FOR THAT PURPOSE, SHALL BE FILED BY 

THE CLERK IN HIS OFFICE; THE OTHER SHALL BY THE SHERIFF BE FIXED UP IN 

THE COURT-HOUSE, THERE TO REMAIN FOR THE INSPECTION OF ALL CONCERNED.  

AND THE SHERIFF, AFTER DEDUCTING FIVE PER CENTUM FOR THE COLLECTION, 

SHALL FORTHWITH PAY TO SUCH PERSON OR PERSONS AS SHALL BE APPOINTED TO 

RECEIVE THE SAME BY THE VESTRY, ELDERS, OR DIRECTORS, HOWEVER 



DENOMINATED OF EACH SUCH SOCIETY, THE SUM SO STATED TO BE DUE TO THAT 

SOCIETY; OR IN DEFAULT THEREOF, UPON THE MOTION OF SUCH PERSON OR 

PERSONS TO THE NEXT OR ANY SUCCEEDING COURT, EXECUTION SHALL BE AWARDED 

FOR THE SAME AGAINST THE SHERIFF AND HIS SECURITY, HIS AND THEIR 

EXECUTORS OR ADMINISTRATORS; PROVIDED THAT TEN DAYS PREVIOUS NOTICE BE 

GIVEN OF SUCH MOTION. AND UPON EVERY SUCH EXECUTION, THE OFFICER 

SERVING THE SAME SHALL PROCEED TO IMMEDIATE SALE OF THE ESTATE TAKEN, 

AND SHALL NOT ACCEPT OF SECURITY FOR PAYMENT AT THE END OF THREE 

MONTHS, NOR TO HAVE THE GOODS FORTHCOMING AT THE DAY OF SALE; FOR HIS 

BETTER DIRECTION WHEREIN, THE CLERK SHALL ENDORSE UPON EVERY SUCH 

EXECUTION THAT NO SECURITY OF ANY KIND SHALL BE TAKEN.  

 

AND BE IT FURTHER ENACTED, THAT THE MONEY TO BE RAISED BY VIRTUE OF 

THIS ACT, SHALL BE BY THE VESTRIES, ELDERS, OR DIRECTORS OF EACH 

RELIGIOUS SOCIETY, APPROPRIATED TO A PROVISION FOR A MINISTER OR 

TEACHER OF THE GOSPEL OF THEIR DENOMINATION, OR THE PROVIDING PLACES OF 

DIVINE WORSHIP, AND TO NONE OTHER USE WHATSOEVER; EXCEPT IN THE 

DENOMINATIONS OF QUAKERS AND MENONISTS, WHO MAY RECEIVE WHAT IS 

COLLECTED FROM THEIR MEMBERS, AND PLACE IT IN THEIR GENERAL FUND, TO BE 

DISPOSED OF IN A MANNER WHICH THEY SHALL THINK BEST CALCULATED TO 

PROMOTE THEIR PARTICULAR MODE OF WORSHIP.  

 

AND BE IT ENACTED, THAT ALL SUMS WHICH AT THE TIME OF PAYMENT TO THE 

SHERIFF OR COLLECTOR MAY NOT BE APPROPRIATED BY THE PERSON PAYING THE 

SAME, SHALL BE ACCOUNTED FOR WITH THE COURT IN MANNER AS BY THIS ACT IS 

DIRECTED; AND AFTER DEDUCTING FOR HIS COLLECTION, THE SHERIFF SHALL PAY 

THE AMOUNT THEREOF (UPON ACCOUNT CERTIFIED BY THE COURT TO THE AUDITORS 

OF PUBLIC ACCOUNTS, AND BY THEM TO THE TREASURER) INTO THE PUBLIC 

TREASURY, TO BE DISPOSED OF UNDER THE DIRECTION OF THE GENERAL 

ASSEMBLY, FOR THE ENCOURAGEMENT OF SEMINARIES OF LEARNING WITHIN THE 

COUNTIES WHENCE SUCH SUMS SHALL ARISE, AND TO NO OTHER USE OR PURPOSE 

WHATSOEVER.  

 

THIS ACT SHALL COMMENCE, AND BE IN FORCE, FROM AND AFTER THE DAY 

OF IN THE YEAR  

 

A COPY FROM THE ENGROSSED BILL.  

 

JOHN BECKLEY, C.H.D.  

 

WASHINGTON MSS. (PAPERS OF GEORGE WASHINGTON, VOL. 231); LIBRARY OF 

CONGRESS* .  

 

*THIS COPY OF THE ASSESSMENT BILL IS FROM ONE OF THE HANDBILLS WHICH 

ON DECEMBER 24, 1784, WHEN THE THIRD READING OF THE BILL WAS POSTPONED, 

WERE ORDERED DISTRIBUTED TO THE VIRGINIA COUNTIES BY THE HOUSE OF 

DELEGATES. SEE JOURNAL OF THE VIRGINIA HOUSE OF DELEGATES, DECEMBER 

24, 1784; ECKENRODE, 102-103. THE BILL IS THEREFORE IN ITS FINAL FORM, 

FOR IT NEVER AGAIN REACHED THE FLOOR OF THE HOUSE. ECKENRODE, 113.  

..END : 
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UNITED STATES SUPREME COURT JUSTICE REHNQUIST'S DISSENT  

IN WALLACE V. JAFFREE (1985) 

 

[UNITED STATES NOT FOUNDED ON ABSOLUTE CHURCH-STATE 

SEPARATION] 
 

[U. S. Supreme Court Justice William Rehnquist's Dissent in Wallace v. Jaffree 

(1985). Category: America's Christian Heritage. Contains the history of the 

framing of the First Amendment Religion Clauses, including the significant role 

played by James Madison; also contains most of the text of George Washington's 

Thanksgiving Proclamation of 1789 and a history of the role Elias Boudinot 

played in proposing that proclamation. A historical look at the "mind of the 

Framers" of the First Amendment--Just what did they intend by creating the 

Religion Clauses? The chief Framer, James Madison, merely had in mind that 

the United States Government should not establish a national religion. The 

Religion Clauses were NOT intended to be used to build a "wall of separation 

between church and state"! Madison's viewpoint echoes a similar view expressed 

in William Cooper's election sermon of 1740, preached at the request of 

Governor Jonathan Belcher. Thus, America's Founding Fathers drafted the First 

Amendment Religion Clauses against a Christian background as prevalent in the 

nation as it was in 1740 during Governor Belcher's administrations.] 
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* * * * * 

Justice REHNQUIST, dissenting. 

 

   Thirty-eight years ago this Court, in Everson v. Board of Education, 330 U.S. 1, 16, 

67 S.Ct. 504, 512, 91 L.Ed. 711 (1947), summarized its exegesis of Establishment 

Clause doctrine thus:  

 

 

"In the words of Jefferson, the clause against establishment of religion by 

law was intended to erect 'a wall of separation between church and State.' 

Reynolds v. United States, [98 U.S. 145, 164, 25 L.Ed. 244 (1879)]." 
 



This language from Reynolds, a case involving the Free Exercise Clause of the First 

Amendment rather than the Establishment Clause, quoted from Thomas Jefferson's 

letter to the Danbury Baptist Association the phrase "I contemplate with sovereign 

reverence that act of the whole American people which declared that their legislature 

should 'make no law respecting an establishment of religion, or prohibiting the free 

exercise thereof,' thus building a wall of separation between church and State." 8 

Writings of Thomas Jefferson 113 (H. Washington ed. 1861).(1)
  

    It is impossible to build sound constitutional doctrine upon a mistaken 

understanding of constitutional history, but unfortunately the Establishment Clause 

has been expressly freighted with Jefferson's misleading metaphor for nearly 40 years. 

Thomas Jefferson was of course in France at the time the constitutional Amendments 

known as the Bill of Rights were passed by Congress and ratified by the States. His 

letter to the Danbury Baptist Association was a short note of courtesy, written 14 

years after the Amendments were passed by Congress. He would seem to any 

detached observer as a less than ideal source of contemporary history as to the 

meaning of the Religion Clauses of the First Amendment.  

    Jefferson's fellow Virginian, James Madison, with whom he was joined in the battle 

for the enactment of the Virginia Statute of Religious Liberty of 1786, did play as 

large a part as anyone in the drafting of the Bill of Rights. He had two advantages 

over Jefferson in this regard: he was present in the United States, and he was a leading 

Member of the First Congress. But when we turn to the record of the proceedings in 

the First Congress leading up to the adoption of the Establishment Clause of the 

Constitution, including Madison's significant contributions thereto, we see a far 

different picture of its purpose than the highly simplified "wall of separation between 

church and State."  

    During the debates in the Thirteen Colonies over ratification of the Constitution, 

one of the arguments frequently used by opponents of ratification was that without a 

Bill of Rights guaranteeing individual liberty the new general Government carried 

with it a potential for tyranny. The typical response to this argument on the part of 

those who favored ratification was that the general Government established by the 

Constitution had only delegated powers, and that these delegated powers were so 

limited that the Government would have no occasion to violate individual liberties. 

This response satisfied some, but not others, and of the 11 Colonies which ratified the 

Constitution by early 1789, 5 proposed one or another amendments guaranteeing 

individual liberty. Three--New Hampshire, New York, and Virginia--included in one 

form or another a declaration of religious freedom. See 3 J. Elliot, Debates on the 

Federal Constitution 659 (1891); 1 id., at 328. Rhode Island and North Carolina flatly 

refused to ratify the Constitution in the absence of amendments in the nature of a Bill 

of Rights. 1 id., at 334; 4 id., at 244. Virginia and North Carolina proposed identical 



guarantees of religious freedom: 
 

"[A]ll men have an equal, natural and unalienable right to the free 

exercise of religion, according to the dictates of conscience, and . . . 

no particular religious sect or society ought to be favored or 

established, by law, in preference to others." 3 id., at 659; 4 id., at 

244.(2) 
 

    On June 8, 1789, James Madison rose in the House of Representatives and 

"reminded the House that this was the day that he had heretofore named for bringing 

forward amendments to the Constitution." 1 Annals of Cong. 424. Madison's 

subsequent remarks in urging the House to adopt his drafts of the proposed 

amendments were less those of a dedicated advocate of the wisdom of such measures 

than those of a prudent statesman seeking the enactment of measures sought by a 

number of his fellow citizens which could surely do no harm and might do a great 

deal of good. He said, inter alia:  

 

 

"It appears to me that this House is bound by every motive of 

prudence, not to let the first session pass over without proposing to the 

State Legislatures, some things to be incorporated into the 

Constitution, that will render it as acceptable to the whole people of 

the United States, as it has been found acceptable to a majority of 

them. I wish, among other reasons why something should be done, 

that those who had been friendly to the adoption of this Constitution 

may have the opportunity of proving to those who were opposed to it 

that they were as sincerely devoted to liberty and a Republican 

Government, as those who charged them with wishing the adoption of 

this Constitution in order to lay the foundation of an aristocracy or 

despotism. It will be a desirable thing to extinguish from the bosom of 

every member of the community, any apprehensions that there are 

those among his countrymen who wish to deprive them of the liberty 

for which they valiantly fought and honorably bled. And if there are 

amendments desired of such a nature as will not injure the 

Constitution, and they can be ingrafted so as to give satisfaction to the 

doubting part of our fellow-citizens, the friends of the Federal 

Government will evince that spirit of deference and concession for 

which they have hitherto been distinguished." Id., at 431-432. 
 



    The language Madison proposed for what ultimately became the Religion Clauses 

of the First Amendment was this: 
 

"The civil rights of none shall be abridged on account of religious 

belief or worship, nor shall any national religion be established, nor 

shall the full and equal rights of conscience be in any manner, or on 

any pretext, infringed." Id., at 434. 
 

    On the same day that Madison proposed them, the amendments which formed the 

basis for the Bill of Rights were referred by the House to a Committee of the Whole, 

and after several weeks' delay were then referred to a Select Committee consisting of 

Madison and 10 others. The Committee revised Madison's proposal regarding the 

establishment of religion to read: 
 

"[N]o religion shall be established by law, nor shall the equal rights of 

conscience be infringed." Id., at 729. 
 

    The Committee's proposed revisions were debated in the House on August 15, 

1789. The entire debate on the Religion Clauses is contained in two full columns of 

the "Annals," and does not seem particularly illuminating. See id., at 729-731. 

Representative Peter Sylvester of New York expressed his dislike for the revised 

version, because it might have a tendency "to abolish religion altogether." 

Representative John Vining suggested that the two parts of the sentence be 

transposed; Representative Elbridge Gerry thought the language should be changed to 

read "that no religious doctrine shall be established by law." Id., at 729. Roger 

Sherman of Connecticut had the traditional reason for opposing provisions of a Bill of 

Rights--that Congress had no delegated authority to "make religious establishments"--

and therefore he opposed the adoption of the amendment. Representative Daniel 

Carroll of Maryland thought it desirable to adopt the words proposed, saying "[h]e 

would not contend with gentlemen about the phraseology, his object was to secure the 

substance in such a manner as to satisfy the wishes of the honest part of the 

community."  

    Madison then spoke, and said that "he apprehended the meaning of the words to be, 

that Congress should not establish a religion, and enforce the legal observation of it by 

law, nor compel men to worship God in any manner contrary to their conscience." Id., 

at 730. He said that some of the state conventions had thought that Congress might 

rely on the Necessary and Proper Clause to infringe the rights of conscience or to 



establish a national religion, and "to prevent these effects he presumed the amendment 

was intended, and he thought it as well expressed as the nature of the language would 

admit." Ibid.  

    Representative Benjamin Huntington then expressed the view that the Committee's 

language might "be taken in such latitude as to be extremely hurtful to the cause of 

religion. He understood the amendment to mean what had been expressed by the 

gentleman from Virginia; but others might find it convenient to put another 

construction upon it." Huntington, from Connecticut, was concerned that in the New 

England States, where state-established religions were the rule rather than the 

exception, the federal courts might not be able to entertain claims based upon an 

obligation under the bylaws of a religious organization to contribute to the support of 

a minister or the building of a place of worship. He hoped that "the amendment would 

be made in such a way as to secure the rights of conscience, and a free exercise of the 

rights of religion, but not to patronize those who professed no religion at all." Id., at 

730-731.  

    Madison responded that the insertion of the word "national" before the word 

"religion" in the Committee version should satisfy the minds of those who had 

criticized the language. "He believed that the people feared one sect might obtain a 

pre-eminence, or two combine together, and establish a religion to which they would 

compel others to conform. He thought that if the word 'national' was introduced, it 

would point the amendment directly to the object it was intended to prevent." Id., at 

731. Representative Samuel Livermore expressed himself as dissatisfied with 

Madison's proposed amendment, and thought it would be better if the Committee 

language were altered to read that "Congress shall make no laws touching religion, or 

infringing the rights of conscience." Ibid.  

    Representative Gerry spoke in opposition to the use of the word "national" because 

of strong feelings expressed during the ratification debates that a federal government, 

not a national government, was created by the Constitution. Madison thereby 

withdrew his proposal but insisted that his reference to a "national religion" only 

referred to a national establishment and did not mean that the Government was a 

national one. The question was taken on Representative Livermore's motion, which 

passed by a vote of 31 for and 20 against. Ibid.  

    The following week, without any apparent debate, the House voted to alter the 

language of the Religion Clauses to read "Congress shall make no law establishing 

religion, or to prevent the free exercise thereof, or to infringe the rights of 

conscience." Id., at 766. The floor debates in the Senate were secret, and therefore not 

reported in the Annals. The Senate on September 3, 1789, considered several different 



forms of the Religion Amendment, and reported this language back to the House: 
 

"Congress shall make no law establishing articles of faith or a mode 

of worship, or prohibiting the free exercise of religion." C. Antieau, 

A. Downey, & E. Roberts, Freedom From Federal Establishment 130 

(1964). 
 

    The House refused to accept the Senate's changes in the Bill of Rights and asked for 

a conference; the version which emerged from the conference was that which 

ultimately found its way into the Constitution as a part of the First Amendment. 
 

"Congress shall make no law respecting an establishment of religion, 

or prohibiting the free exercise thereof." 
 

The House and the Senate both accepted this language on successive days, and the 

Amendment was proposed in this form.  

    On the basis of the record of these proceedings in the House of Representatives, 

James Madison was undoubtedly the most important architect among the Members of 

the House of the Amendments which became the Bill of Rights, but it was James 

Madison speaking as an advocate of sensible legislative compromise, not as an 

advocate of incorporating the Virginia Statute of Religious Liberty into the United 

States Constitution. During the ratification debate in the Virginia Convention, 

Madison had actually opposed the idea of any Bill of Rights. His sponsorship of the 

Amendments in the House was obviously not that of a zealous believer in the 

necessity of the Religion Clauses, but of one who felt it might do some good, could do 

no harm, and would satisfy those who had ratified the Constitution on the condition 

that Congress propose a Bill of Rights.(3) His original language "nor shall any national 

religion be established" obviously does not conform to the "wall of separation" 

between church and State idea which latter-day commentators have ascribed to him. 

His explanation on the floor of the meaning of his language--"that Congress should 

not establish a religion, and enforce the legal observation of it by law" is of the same 

ilk. When he replied to Huntington in the debate over the proposal which came from 

the Select Committee of the House, he urged that the language "no religion shall be 

established by law" should be amended by inserting the word "national" in front of the 

word "religion."  



    It seems indisputable from these glimpses of Madison's thinking, as reflected by 

actions on the floor of the House in 1789, that he saw the Amendment as designed to 

prohibit the establishment of a national religion, and perhaps to prevent discrimination 

among sects. He did not see it as requiring neutrality on the part of government 

between religion and irreligion. Thus the Court's opinion in Everson--while correct in 

bracketing Madison and Jefferson together in their exertions in their home State 

leading to the enactment of the Virginia Statute of Religious Liberty--is totally 

incorrect in suggesting that Madison carried these views onto the floor of the United 

States House of Representatives when he proposed the language which would 

ultimately become the Bill of Rights.  

    The repetition of this error in the Court's opinion in Illinois ex rel. McCollum v. 

Board of Education, 333 U.S. 203, 68 S.Ct. 461, 92 L.Ed. 649 (1948), and, inter alia, 

Engel v. Vitale, 370 U.S. 421, 82 S.Ct. 1261, 8 L.Ed.2d 601 (1962), does not make it 

any sounder historically. Finally, in Abington School District v. Schempp, 374 U.S. 

203, 214, 83 S.Ct. 1560, 1567, 10 L.Ed.2d 844 (1963), the Court made the truly 

remarkable statement that "the views of Madison and Jefferson, preceded by Roger 

Williams, came to be incorporated not only in the Federal Constitution but likewise in 

those of most of our States" (footnote omitted). On the basis of what evidence we 

have, this statement is demonstrably incorrect as a matter of history.(4) And its 

repetition in varying forms in succeeding opinions of the Court can give it no more 

authority than it possesses as a matter of fact; stare decisis may bind courts as to 

matters of law, but it cannot bind them as to matters of history.  

    None of the other Members of Congress who spoke during the August 15th debate 

expressed the slightest indication that they thought the language before them from the 

Select Committee, or the evil to be aimed at, would require that the Government be 

absolutely neutral as between religion and irreligion. The evil to be aimed at, so far as 

those who spoke who concerned, appears to have been the establishment of a national 

church, and perhaps the preference of one religious sect over another; but it was 

definitely not concerned about whether the Government might aid all religions 

evenhandedly. If one were to follow the advice of Justice BRENNAN, concurring in 

Abington School District v. Schempp, supra, at 236, 83 S.Ct., at 1578, 10 L.Ed.2d 

844, and construe the Amendment in the light of what particular "practices . . . 

challenged threaten those consequences which the Framers deeply feared; whether, in 

short, they tend to promote that type of interdependence between religion and state 

which the First Amendment was designed to prevent," one would have to say that the 

First Amendment Establishment Clause should be read no more broadly than to 

prevent the establishment of a national religion or the governmental preference of one 

religious sect over another.  



    The actions of the First Congress, which reenacted the Northwest Ordinance for the 

governance of the Northwest Territory in 1789, confirm the view that Congress did 

not mean that the Government should be neutral between religion and irreligion. The 

House of Representatives took up the Northwest Ordinance on the same day as 

Madison introduced his proposed amendments which became the Bill of Rights; while 

at that time the Federal Government was of course not bound by draft amendments to 

the Constitution which had not yet been proposed by Congress, say nothing of ratified 

by the States, it seems highly unlikely that the House of Representatives would 

simultaneously consider proposed amendments to the Constitution and enact an 

important piece of territorial legislation which conflicted with the intent of those 

proposals. The Northwest Ordinance, 1 Stat. 50, reenacted the Northwest Ordinance 

of 1787 and provided that "[r]eligion, morality, and knowledge, being necessary to 

good government and the happiness of mankind, schools and the means of education 

shall forever be encouraged." Id., at 52, n. (a). Land grants for schools in the 

Northwest Territory were not limited to public schools. It was not until 1845 that 

Congress limited land grants in the new States and Territories to nonsectarian schools. 

5 Stat. 788; C. Antieau, A. Downey, & E. Roberts, Freedom From Federal 

Establishment 163 (1964).  

    On the day after the House of Representatives voted to adopt the form of the First 

Amendment Religion Clauses which was ultimately proposed and ratified, 

Representative Elias Boudinot proposed a resolution asking President George 

Washington to issue a Thanksgiving Day Proclamation. Boudinot said he "could not 

think of letting the session pass over without offering an opportunity to all the citizens 

of the United States of joining with one voice, in returning to Almighty God their 

sincere thanks for the many blessings he had poured down upon them." 1 Annals of 

Cong. 914 (1789). Representative Aedanas Burke objected to the resolution because 

he did not like "this mimicking of European customs"; Representative Thomas Tucker 

objected that whether or not the people had reason to be satisfied with the Constitution 

was something that the States knew better than the Congress, and in any event "it is a 

religious matter, and, as such, is proscribed to us." Id., at 915. Representative 

Sherman supported the resolution "not only as a laudable one in itself, but as 

warranted by a number of precedents in Holy Writ: for instance, the solemn 

thanksgivings and rejoicings which took place in the time of Solomon, after the 

building of the temple, was a case in point. This example, he thought, worthy of 

Christian imitation on the present occasion. . . ." Ibid.  

    Boudinot's resolution was carried in the affirmative on September 25, 1789. 

Boudinot and Sherman, who favored the Thanksgiving Proclamation, voted in favor 

of the adoption of the proposed amendments to the Constitution, including the 



Religion Clauses; Tucker, who opposed the Thanksgiving Proclamation, voted against 

the adoption of the amendments which became the Bill of Rights.  

    Within two weeks of this action by the House, George Washington responded to the 

Joint Resolution which by now had been changed to include the language that the 

President "recommend to the people of the United States a day of public thanksgiving 

and prayer, to be observed by acknowledging with grateful hearts the many and signal 

favors of Almighty God, especially by affording them an opportunity peaceably to 

establish a form of government for their safety and happiness." 1 J. Richardson, 

Messages and Papers of the Presidents, 1789-1897, p. 64 (1897). The Presidential 

Proclamation was couched in these words: 
 

    "Now, therefore, I do recommend and assign Thursday, the 26th day 

of November next, to be devoted by the people of these States to the 

service of that great and glorious Being who is the beneficent author 

of all the good that was, that is, or that will be; that we may then all 

unite in rendering unto Him our sincere and humble thanks for His 

kind care and protection of the people of this country previous to their 

becoming a nation; for the signal and manifold mercies and the 

favorable interpositions of His providence in the course and 

conclusion of the late war; for the great degree of tranquillity, union, 

and plenty which we have since enjoyed; for the peaceable and 

rational manner in which we have been enabled to establish 

constitutions of government for our safety and happiness, and 

particularly the national one now lately instituted; for the civil and 

religious liberty with which we are blessed, and the means we have of 

acquiring and diffusing useful knowledge; and, in general, for all the 

great and various favors which He has been pleased to confer upon us.  

    "And also that we may then unite in most humbly offering our 

prayers and supplications to the great Lord and Ruler of Nations, and 

beseech Him to pardon our national and other transgressions; to 

enable us all, whether in public or private stations, to perform our 

several and relative duties properly and punctually; to render our 

National Government a blessing to all the people by constantly being 

a Government of wise, just, and constitutional laws, discreetly and 

faithfully executed and obeyed; to protect and guide all sovereigns 

and nations (especially such as have shown kindness to us), and to 

bless them with good governments, peace, and concord; to promote 

the knowledge and practice of true religion and virtue, and the 

increase of science among them and us; and, generally, to grant unto 



all mankind such a degree of temporal prosperity as He alone knows 

to be best." Ibid.  

   

    George Washington, John Adams, and James Madison all issued Thanksgiving 

Proclamations; Thomas Jefferson did not, saying: 
 

"Fasting and prayer are religious exercises; the enjoining them an act 

of discipline. Every religious society has a right to determine for itself 

the times for these exercises, and the objects proper for them, 

according to their own particular tenets; and this right can never be 

safer than in their own hands, where the Constitution has deposited 

it." 11 Writings of Thomas Jefferson 429 (A. Lipscomb ed. 1904). 
 

    As the United States moved from the 18th into the 19th century, Congress 

appropriated time and again public moneys in support of sectarian Indian education 

carried on by religious organizations. Typical of these was Jefferson's treaty with the 

Kaskaskia Indians, which provided annual cash support for the Tribe's Roman 

Catholic priest and church.(5) It was not until 1897, when aid to sectarian education for 

Indians had reached $500,000 annually, that Congress decided thereafter to cease 

appropriating money for education in sectarian schools. See Act of June 7, 1897, 30 

Stat. 62, 79; cf. Quick Bear v. Leupp, 210 U.S. 50, 77-79, 28 S.Ct. 690, 694-696, 52 

L.Ed. 954 (1908); J. O'Neill, Religion and Education Under the Constitution 118-119 

(1949). See generally R. Cord, Separation of Church and State 61-82 (1982). This 

history shows the fallacy of the notion found in Everson that "no tax in any amount" 

may be levied for religious activities in any form. 330 U.S., at 15-16, 67 S.Ct., at 511-

512.  

    Joseph Story, a Member of this Court from 1811 to 1845, and during much of that 

time a professor at the Harvard Law School, published by far the most comprehensive 

treatise on the United States Constitution that had then appeared. Volume 2 of Story's 

Commentaries on the Constitution of the United States 630-632 (5th ed. 1891) 

discussed the meaning of the Establishment Clause of the First Amendment this way: 
 

    "Probably at the time of the adoption of the Constitution, and of the 

amendment to it now under consideration [First Amendment], the 

general if not the universal sentiment in America was, that 

Christianity ought to receive encouragement from the State so far as 



was not incompatible with the private rights of conscience and the 

freedom of religious worship. An attempt to level all religions, and to 

make it a matter of state policy to hold all in utter indifference, would 

have created universal disapprobation, if not universal indignation. 
 

. . . . .  

    "The real object of the [First] [A]mendment was not to 

countenance, much less to advance, Mahometanism, or Judaism, or 

infidelity, by prostrating Christianity; but to exclude all rivalry among 

Christian sects, and to prevent any national ecclesiastical 

establishment which should give to a hierarchy the exclusive 

patronage of the national government. It thus cut off the means of 

religious persecution (the vice and pest of former ages), and of the 

subversion of the rights of conscience in matters of religion, which 

had been trampled upon almost from the days of the Apostles to the 

present age. . . ." (Footnotes omitted.) 
 

    Thomas Cooley's eminence as a legal authority rivaled that of Story. Cooley stated 

in his treatise entitled Constitutional Limitations that aid to a particular religious sect 

was prohibited by the United States Constitution, but he went on to say: 
 

    "But while thus careful to establish, protect, and defend religious 

freedom and equality, the American constitutions contain no 

provisions which prohibit the authorities from such solemn 

recognition of a superintending Providence in public transactions and 

exercises as the general religious sentiment of mankind inspires, and 

as seems meet and proper in finite and dependent beings. Whatever 

may be the shades of religious belief, all must acknowledge the fitness 

of recognizing in important human affairs the superintending care and 

control of the Great Governor of the Universe, and of acknowledging 

with thanksgiving his boundless favors, or bowing in contrition when 

visited with the penalties of his broken laws. No principle of 

constitutional law is violated when thanksgiving or fast days are 

appointed; when chaplains are designated for the army and navy; 

when legislative sessions are opened with prayer or the reading of the 

Scriptures, or when religious teaching is encouraged by a general 

exemption of the houses of religious worship from taxation for the 

support of State government. Undoubtedly the spirit of the 



Constitution will require, in all these cases, that care be taken to avoid 

discrimination in favor of or against any one religious denomination 

or sect; but the power to do any of these things does not become 

unconstitutional simply because of its susceptibility to abuse. . . ." Id., 

at * 470--* 471. 
 

Cooley added that  

"[t]his public recognition of religious worship, however, is not based 

entirely, perhaps not even mainly, upon a sense of what is due to the 

Supreme Being himself as the author of all good and of all law; but 

the same reasons of state policy which induce the government to aid 

institutions of charity and seminaries of instruction will incline it also 

to foster religious worship and religious institutions, as conservators 

of the public morals and valuable, if not indispensable, assistants to 

the preservation of the public order." Id., at *470. 
 

    It would seem from this evidence that the Establishment Clause of the First 

Amendment had acquired a well-accepted meaning: it forbade establishment of a 

national religion, and forbade preference among religious sects or denominations. 

Indeed, the first American dictionary defined the word "establishment" as "the act of 

establishing, founding, ratifying or ordaining," such as in "[t]he episcopal form of 

religion, so called, in England." 1 N. Webster, American Dictionary of the English 

Language (1st ed. 1828). The Establishment Clause did not require government 

neutrality between religion and irreligion nor did it prohibit the Federal Government 

from providing nondiscriminatory aid to religion. There is simply no historical 

foundation for the proposition that the Framers intended to build the "wall of 

separation" that was constitutionalized in Everson.  

    Notwithstanding the absence of a historical basis for this theory of rigid separation, 

the wall idea might well have served as a useful albeit misguided analytical concept, 

had it led this Court to unified and principled results in Establishment Clause cases. 

The opposite, unfortunately, has been true; in the 38 years since Everson our 

Establishment Clause cases have been neither principled nor unified. Our recent 

opinions, many of them hopelessly divided pluralities,(6) have with embarrassing 

candor conceded that the "wall of separation" is merely a "blurred, indistinct, and 

variable barrier," which "is not wholly accurate" and can only be "dimly perceived." 

Lemon v. Kurtzman, 403 U.S. 602, 614, 91 S.Ct. 2105, 2112, 29 L.Ed.2d 745 (1971); 

Tilton v. Richardson, 403 U.S. 672, 677-678, 91 S.Ct. 2091, 2095-2096, 29 L.Ed.2d 

790 (1971); Wolman v. Walter, 433 U.S. 229, 236, 97 S.Ct. 2593, 2599, 53 L.Ed.2d 



714 (1977); Lynch v. Donnelly, 465 U.S. 668, 673, 104 S.Ct. 1355, 1359, 79 L.Ed.2d 

745 (1984).  

    Whether due to its lack of historical support or its practical unworkability, the 

Everson "wall" has proved all but useless as a guide to sound constitutional 

adjudication. It illustrates only too well the wisdom of Benjamin Cardozo's 

observation that "[m]etaphors in law are to be narrowly watched, for starting as 

devices to liberate thought, they end often by enslaving it." Berkey v. Third Avenue R. 

Co., 244 N.Y. 84, 94, 155 N.E. 58, 61 (1926).  

    But the greatest injury of the "wall" notion is its mischievous diversion of judges 

from the actual intentions of the drafters of the Bill of Rights. The "crucible of 

litigation," ante, at 2487, is well adapted to adjudicating factual disputes on the basis 

of testimony presented in court, but no amount of repetition of historical errors in 

judicial opinions can make the errors true. The "wall of separation between church 

and State" is a metaphor based on bad history, a metaphor which has proved useless 

as a guide to judging. It should be frankly and explicitly abandoned.  

    The Court has more recently attempted to add some mortar to Everson's wall 

through the three-part test of Lemon v. Kurtzman, supra, 403 U.S., at 614-615, 91 

S.Ct., at 2112, which served at first to offer a more useful test for purposes of the 

Establishment Clause than did the "wall" metaphor. Generally stated, the Lemon test 

proscribes state action that has a sectarian purpose or effect, or causes an 

impermissible governmental entanglement with religion.  

    Lemon cited Board of Education v. Allen, 392 U.S. 236, 243, 88 S.Ct. 1923, 1926, 

20 L.Ed.2d 1060 (1968), as the source of the "purpose" and "effect" prongs of the 

three-part test. The Allen opinion explains, however, how it inherited the purpose and 

effect elements from Schempp and Everson, both of which contain the historical errors 

described above. See Allen, supra, at 243, 88 S.Ct., at 1926. Thus the purpose and 

effect prongs have the same historical deficiencies as the wall concept itself: they are 

in no way based on either the language or intent of the drafters.  

    The secular purpose prong has proven mercurial in application because it has never 

been fully defined, and we have never fully stated how the test is to operate. If the 

purpose prong is intended to void those aids to sectarian institutions accompanied by a 

stated legislative purpose to aid religion, the prong will condemn nothing so long as 

the legislature utters a secular purpose and says nothing about aiding religion. Thus 

the constitutionality of a statute may depend upon what the legislators put into the 

legislative history and, more importantly, what they leave out. The purpose prong 

means little if it only requires the legislature to express any secular purpose and omit 

all sectarian references, because legislators might do just that. Faced with a valid 



legislative secular purpose, we could not properly ignore that purpose without a 

factual basis for doing so. Larson v. Valente, 456 U.S. 228, 262-263, 102 S.Ct. 1673, 

1692-1693, 72 L.Ed.2d 33 (1982) (WHITE, J., dissenting).  

    However, if the purpose prong is aimed to void all statutes enacted with the intent 

to aid sectarian institutions, whether stated or not, then most statutes providing any 

aid, such as textbooks or bus rides for sectarian school children, will fail because one 

of the purposes behind every statute, whether stated or not, is to aid the target of its 

largesse. In other words, if the purpose prong requires an absence of any intent to aid 

sectarian institutions, whether or not expressed, few state laws in this area could pass 

the test, and we would be required to void some state aids to religion which we have 

already upheld. E.g., Allen, supra.  

    The entanglement prong of the Lemon test came from Walz v. Tax Comm'n, 397 

U.S. 664, 674, 90 S.Ct. 1409, 1414, 25 L.Ed.2d 697 (1970). Walz involved a 

constitutional challenge to New York's time-honored practice of providing state 

property tax exemptions to church property used in worship. The Walz opinion 

refused to "undermine the ultimate constitutional objective [of the Establishment 

Clause] as illuminated by history," id., at 671, 90 S.Ct., at 1412, and upheld the tax 

exemption. The Court examined the historical relationship between the State and 

church when church property was in issue, and determined that the challenged tax 

exemption did not so entangle New York with the church as to cause an intrusion or 

interference with religion. Interferences with religion should arguably be dealt with 

under the Free Exercise Clause, but the entanglement inquiry in Walz was consistent 

with that case's broad survey of the relationship between state taxation and religious 

property.  

    We have not always followed Walz's reflective inquiry into entanglement, however. 

E.g., Wolman, supra, 433 U.S., at 254, 97 S.Ct., at 2608. One of the difficulties with 

the entanglement prong is that, when divorced from the logic of Walz, it creates an 

"insoluable paradox" in school aid cases: we have required aid to parochial schools to 

be closely watched lest it be put to sectarian use, yet this close supervision itself will 

create an entanglement. Roemer v. Maryland Bd. of Public Works, 426 U.S. 736, 768-

769, 96 S.Ct. 2337, 2355-2356, 49 L.Ed.2d 179 (1976) (WHITE, J., concurring in 

judgment). For example, in Wolman, supra, the Court in part struck the State's 

nondiscriminatory provision of buses for parochial school field trips, because the state 

supervision of sectarian officials in charge of field trips would be too onerous. This 

type of self-defeating result is certainly not required to ensure that States do not 

establish religions.  

    The entanglement test as applied in cases like Wolman also ignores the myriad state 

administrative regulations properly placed upon sectarian institutions such as 



curriculum, attendance, and certification requirements for sectarian schools, or fire 

and safety regulations for churches. Avoiding entanglement between church and State 

may be an important consideration in a case like Walz, but if the entanglement prong 

were applied to all state and church relations in the automatic manner in which it has 

been applied to school aid cases, the State could hardly require anything of church-

related institutions as a condition for receipt of financial assistance.  

    These difficulties arise because the Lemon test has no more grounding in the history 

of the First Amendment than does the wall theory upon which it rests. The three-part 

test represents a determined effort to craft a workable rule from a historically faulty 

doctrine; but the rule can only be as sound as the doctrine it attempts to service. The 

three-part test has simply not provided adequate standards for deciding Establishment 

Clause cases, as this Court has slowly come to realize. Even worse, the Lemon test has 

caused this Court to fracture into unworkable plurality opinions, see n. 6, supra, 

depending upon how each of the three factors applies to a certain state action. The 

results from our school services cases show the difficulty we have encountered in 

making the Lemon test yield principled results.  

    For example, a State may lend to parochial school children geography 

textbooks(7)that contain maps of the United States, but the State may not lend maps of 

the United States for use in geography class.(8) A State may lend textbooks on 

American colonial history, but it may not lend a film on George Washington, or a film 

projector to show it in history class. A State may lend classroom workbooks, but may 

not lend workbooks in which the parochial school children write, thus rendering them 

nonreusable.(9) A State may pay for bus transportation to religious schools(10)but may 

not pay for bus transportation from the parochial school to the public zoo or natural 

history museum for a field trip.(11) A State may pay for diagnostic services conducted 

in the parochial school but therapeutic services must be given in a different building; 

speech and hearing "services" conducted by the State inside the sectarian school are 

forbidden, Meek v. Pittenger, 421 U.S. 349, 367, 371, 95 S.Ct. 1753, 1764, 1766, 49 

L.Ed.2d 179 (1975), but the State may conduct speech and hearing diagnostic testing 

inside the sectarian school. Wolman, 433 U.S., at 241, 97 S.Ct., at 2602. Exceptional 

parochial school students may receive counseling, but it must take place outside of the 

parochial school,(12)such as in a trailer parked down the street. Id., at 245, 97 S.Ct., at 

2604. A State may give cash to a parochial school to pay for the administration of 

state-written tests and state-ordered reporting services,(13)but it may not provide funds 

for teacher-prepared tests on secular subjects.(14) Religious instruction may not be 

given in public school,(15)but the public school may release students during the day for 

religion classes elsewhere, and may enforce attendance at those classes with its 

truancy laws.(16)
  



    These results violate the historically sound principle "that the Establishment Clause 

does not forbid governments . . . to [provide] general welfare under which benefits are 

distributed to private individuals, even though many of those individuals may elect to 

use those benefits in ways that 'aid' religious instruction or worship." Committee for 

Public Education & Religious Liberty v. Nyquist, 413 U.S. 756, 799, 93 S.Ct. 2955, 

2989, 37 L.Ed.2d 948 (1973) (BURGER, C.J., concurring in part and dissenting in 

part). It is not surprising in the light of this record that our most recent opinions have 

expressed doubt on the usefulness of the Lemon test.  

    Although the test initially provided helpful assistance, e.g., Tilton v. Richardson, 

403 U.S. 672, 91 S.Ct. 2091, 29 L.Ed.2d 790 (1971), we soon began describing the 

test as only a "guideline," Committee for Public Education & Religious Liberty v. 

Nyquist, supra, and lately we have described it as "no more than [a] useful 

signpos[t]." Mueller v. Allen, 463 U.S. 388, 394, 103 S.Ct. 3062, 3066, 77 L.Ed.2d 

721 (1983), citing Hunt v. McNair, 413 U.S. 734, 741, 93 S.Ct. 2868, 2873, 37 

L.Ed.2d 923 (1973); Larkin v. Grendel's Den, Inc., 459 U.S. 116, 103 S.Ct. 505, 74 

L.Ed.2d 297 (1982). We have noted that the Lemon test is "not easily applied," Meek, 

supra, 421 U.S., at 358, 95 S.Ct., at 1759, and as Justice WHITE noted in Committee 

for Public Education v. Regan, 444 U.S. 646, 100 S.Ct. 840, 63 L.Ed.2d 94 (1980), 

under the Lemon test we have "sacrifice[d] clarity and predictability for flexibility." 

444 U.S., at 662, 100 S.Ct., at 851. In Lynch we reiterated that the Lemon test has 

never been binding on the Court, and we cited two cases where we had declined to 

apply it. 465 U.S., at 679, 104 S.Ct., at 1362, citing Marsh v. Chambers, 463 U.S. 

783, 103 S.Ct. 3330, 77 L.Ed.2d 1019 (1983); Larson v. Valente, 456 U.S. 228, 102 

S.Ct. 1673, 72 L.Ed.2d 33 (1982).  

    If a constitutional theory has no basis in the history of the amendment it seeks to 

interpret, is difficult to apply and yields unprincipled results, I see little use in it. The 

"crucible of litigation," ante, at 2487, has produced only consistent unpredictability, 

and today's effort is just a continuation of "the sisyphean task of trying to patch 

together the 'blurred, indistinct and variable barrier' described in Lemon v. Kurtzman." 

Regan, supra, 444 U.S., at 671, 100 S.Ct., at 855 (STEVENS, J., dissenting). We have 

done much straining since 1947, but still we admit that we can only "dimly perceive" 

the Everson wall. Tilton, supra. Our perception has been clouded not by the 

Constitution but by the mists of an unnecessary metaphor.  

    The true meaning of the Establishment Clause can only be seen in its history. See 

Walz, 397 U.S., at 671-673, 90 S.Ct., at 1412-1413; see also Lynch, supra, at 673-678, 

104 S.Ct., at 1359-1362. As drafters of our Bill of Rights, the Framers inscribed the 

principles that control today. Any deviation from their intentions frustrates the 

permanence of that Charter and will only lead to the type of unprincipled decision-

making that has plagued our Establishment Clause cases since Everson.  



    The Framers intended the Establishment Clause to prohibit the designation of any 

church as a "national" one. The Clause was also designed to stop the Federal 

Government from asserting a preference for one religious denomination or sect over 

others. Given the "incorporation" of the Establishment Clause as against the States via 

the Fourteenth Amendment in Everson, States are prohibited as well from establishing 

a religion or discriminating between sects. As its history abundantly shows, however, 

nothing in the Establishment Clause requires government to be strictly neutral 

between religion and irreligion, nor does that Clause prohibit Congress or the States 

from pursuing legitimate secular ends through nondiscriminatory sectarian means.  

    The Court strikes down the Alabama statute because the State wished to 

"characterize prayer as a favored practice." Ante, at 2492. It would come as much of a 

shock to those who drafted the Bill of Rights as it will to a large number of thoughtful 

Americans today to learn that the Constitution, as construed by the majority, prohibits 

the Alabama Legislature from "endorsing" prayer. George Washington himself, at the 

request of the very Congress which passed the Bill of Rights, proclaimed a day of 

"public thanksgiving and prayer, to be observed by acknowledging with grateful 

hearts the many and signal favors of Almighty God." History must judge whether it 

was the Father of his Country in 1789, or a majority of the Court today, which has 

strayed from the meaning of the Establishment Clause.  

    The State surely has a secular interest in regulating the manner in which public 

schools are conducted. Nothing in the Establishment Clause of the First Amendment, 

properly understood, prohibits any such generalized "endorsement" of prayer. I would 

therefore reverse the judgment of the Court of Appeals. 

__________________  

1. Reynolds is the only authority cited as direct precedent for the "wall of separation 

theory." 330 U.S., at 16, 67 S.Ct., at 512. Reynolds is truly inapt; it dealt with a 

Mormon's Free Exercise Clause challenge to a federal polygamy law.  

2. The New York and Rhode Island proposals were quite similar. They stated that no 

particular "religious sect or society ought to be favored or established by law in 

preference to others." 1 Elliot's Debates, at 328; id., at 334.  

3. In a letter he sent to Jefferson in France, Madison stated that he did not see much 

importance in a Bill of Rights but he planned to support it because it was "anxiously 

desired by others . . . [and] it might be of use, and if properly executed could not be of 

disservice." 5 Writings of James Madison, 271 (G. Hunt ed. 1904).  

4. State establishments were prevalent throughout the late 18th and early 19th 

centuries. See Mass. Const. of 1780, Part 1, Art. III; N. H. Const. of 1784, Art. VI; 



Md. Declaration of Rights of 1776, Art. XXXIII; R. I. Charter of 1633 (superseded 

1842).  

5. The treaty stated in part: 
 

"And whereas, the greater part of said Tribe have been baptized and 

received into the Catholic church, to which they are much attached, 

the United States will give annually for seven years one hundred 

dollars towards the support of a priest of that religion . . . [a]nd . . . 

three hundred dollars, to assist the said Tribe in the erection of a 

church." 7 Stat. 79. 
 

    From 1789 to 1823 the United States Congress had provided a trust endowment of 

up to 12,000 acres of land "for the Society of the United Brethren, for propagating the 

Gospel among the Heathen." See, e.g., ch. 46, 1 Stat. 490. The Act creating this 

endowment was renewed periodically and the renewals were signed into law by 

Washington, Adams, and Jefferson.  

    Congressional grants for the aid of religion were not limited to Indians. In 1787 

Congress provided land to the Ohio Company, including acreage for the support of 

religion. This grant was reauthorized in 1792. See 1 Stat. 257. In 1833 Congress 

authorized the State of Ohio to sell the land set aside for religion and use the proceeds 

"for the support of religion . . . and for no other use or purpose whatsoever. . . ." 4 

Stat. 618-619.  

6. Tilton v. Richardson, 403 U.S. 672, 677, 91 S.Ct. 2091, 2095, 29 L.Ed.2d 790 

(1971); Meek v. Pittenger, 421 U.S. 349, 95 S.Ct. 1753, 44 L.Ed.2d 217 (1975) 

(partial); Roemer v. Maryland Bd. of Public Works, 426 U.S. 736, 96 S.Ct. 2337, 49 

L.Ed.2d 179 (1976); Wolman v. Walter, 433 U.S. 229, 97 S.Ct. 2593, 53 L.Ed.2d 714 

(1977).  

    Many of our other Establishment Clause cases have been decided by bare 5-4 

majorities. Committee for Public Education & Religious Liberty v. Regan, 444 U.S. 

646, 100 S.Ct. 840, 63 L.Ed.2d 94 (1980); Larson v. Valente, 456 U.S. 228, 102 S.Ct. 

1673, 72 L.Ed.2d 33 (1982); Mueller v. Allen, 463 U.S. 388, 103 S.Ct. 3062, 77 

L.Ed.2d 721 (1983); Lynch v. Donnelly, 465 U.S. 668, 104 S.Ct. 1355, 29 L.Ed.2d 

745 (1984); cf. Levitt v. Committee for Public Education & Religious Liberty, 413 

U.S. 472, 93 S.Ct. 2814, 37 L.Ed.2d 736 (1973).  

7. Board of Education v. Allen, 392 U.S. 236, 88 S.Ct. 1923, 20 L.Ed.2d 1060 (1968).  



8. Meek, 421 U.S., at 362-366, 95 S.Ct., at 1761-1763. A science book is permissible, 

a science kit is not. See Wolman, 433 U.S., at 249, 97 S.Ct., at 2606.  

9. See Meek, supra, at 354-355, nn. 3, 4, 362-366, 95 S.Ct., at 1761-1763.  

10. Everson v. Board of Education, 330 U.S. 1, 67 S.Ct. 504, 91 L.Ed. 711 (1947).  

11. Wolman, supra, 433 U.S., at 252-255, 97 S.Ct., at 2608-2609.  

12. Wolman, supra, at 241-248, 97 S.Ct., at 2602-2605; Meek, supra, at 352, n. 2, 

367-373, 95 S.Ct., at 1756, n. 2, 1764-1767.  

13. Regan, 444 U.S., at 648, 657-659, 100 S.Ct., at 844, 848-849.  

14. Levitt, 413 U.S., at 479-482, 93 S.Ct., at 2818-2820.  

15. Illinois ex rel. McCollum v. Board of Education, 333 U.S. 203, 68 S.Ct. 461, 92 

L.Ed. 649 (1948).  

16. Zorach v. Clauson, 343 U.S. 306, 72 S.Ct. 679, 96 L.Ed. 954 (1952).  
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TAD ARMSTRONG: IT'S STILL OK TO SAY 'GOD' 

August 03, 2011 12:45 am  •  Tad Armstrong 

 

NEW YORK - OCTOBER 05: Workers move the 
steel beam in the shape of a cross that was left 
standing in the rubble of the World Trade 
Center five years ago October 5, 2006 at St. 
Peter's Church in New York City. The 20-foot-
tall beam, which has became a symbol for 
family, recovery workers and construction 
workers, was discovered in the smoking ruins 
two weeks after the Sept. 11, 2001. It will stay 
on an exterior wall of nearby St. Peter's Church 
during construction at the trade center site. 
(Photo by Spencer Platt/Getty Images) 

Last week, American Atheists Inc. filed a 
lawsuit seeking the removal of what has 
been dubbed the "World Trade Center 
Cross" from the National September 11 
Memorial and Museum or the addition of 
their symbol and other non-Christian 
symbols. They call the cross "an insult to 
every non-Christian survivor of the attack" 
and the four individual plaintiffs allege they 
have suffered "dyspepsia, depression, 
headaches, anxiety and mental pain and 
anguish from the knowledge ... they are 
made to feel officially excluded from the 
ranks of citizens who were directly injured 

by the 9/11 attack...." 

What lawsuit will Christianity be faced with next week? Ignorance abounds on this 
topic, so much so that I was compelled to write my first book to set the record straight. 

http://www.stltoday.com/news/opinion/article_b883a3ea-a18e-5b6f-92a6-d9600cf78b2a.html


"It's Ok to say God" will be released soon. In the area of religious symbol litigation, the 
U.S. Supreme Court has been extraordinarily favorable to Christianity — too favorable. 

The atheists get their encouragement from a 5-to-4 decision that gained Christianity a 
Pyrrhic victory, at best, in the religious-symbol wars. In Lynch v. Donnelly (1984), a 
municipally owned nativity scene in Pawtucket, R.I., was allowed to stand despite of a 
challenge by the American Civil Liberties Union that government involvement in the 
Christian symbol business represented an unconstitutional establishment of religion by 
affiliating city government with official sponsorship of Christianity. This particular 
nativity scene won out because it stood alongside a plastic Santa Claus and otherwise 
was shabby. As Justice Harry Blackmun said in dissent, "The crèche has been relegated 
to the role of a neutral harbinger of the holiday season, useful for commercial purposes, 
but devoid of any inherent meaning and incapable of enhancing the religious tenor of a 
display of which it is an integral part." 

Christians are fully capable of erecting their own nativity scenes at home and at church 
in settings unsullied by government's touch or commercial motives. That we Christians 
need government to do our job is an insult to our integrity. The Lynch case marked the 
beginning of religious symbol wars that I am afraid are just beginning to heat up. 

In 1989, a case out of Pittsburgh focused on a Jewish menorah at the city-county 
building and a Christian nativity scene at the county courthouse, one block away. In 
Allegheny County v. ACLU, because of the precedent set in Lynch, the menorah won and 
the nativity scene lost — at Christmas, for heaven's sake — for the primary reason that 
this sacred Christian symbol was of better quality than the Pawtucket variety and 
actually sent the intended religious message. 

These two wrongly decided cases have set the stage for religious symbol wars to be 
waged by all religions and atheists, for government cannot foster support for Christian 
symbols while leaving other sects and atheists in the dust. 

However, at the World Trade Center, these plaintiffs don't have a leg to stand on. In 
spite of some government funding of this otherwise private museum, this cross was not 
created by government to send a Christian message. Frank Silecchia, working with the 
New York City Fire Department, found the steel beam structure in the form of a cross in 
the rubble of the Twin Towers. It became a solemn place of solace, mourning and hope 
for Christian workers at ground zero for weeks and months to follow. It is a historic 
artifact. 

If atheists had gathered 'round some artifact in the aftermath of 9/11 to do whatever 
they do in times of sorrow, they would have cause to include whatever it was in the 
museum. One of the plaintiffs, Jane Everhart, called the cross an "ugly piece of 
wreckage" that "does not represent anything ... but horror and death." Perhaps 
something like a cremation oven at Auschwitz, maybe? We must never forget history. 
Historic artifacts help us remember. 



Some may view this piece of history as representing horror and death and nothing more, 
others see it as hope and everlasting life in the wake of terrible tragedy. The fact that 
these atheist plaintiffs would settle for removing the cross from the museum is telling. 
Their ultimate goal has nothing to do with displaying their 'sacred" symbol, the atom, 
but rather to eliminate Christianity from our culture. The greatest insult in all of this is 
not to these plaintiffs, but to their fellow atheists who have the common decency to 
respect this slice of history. 

It is undeniable, Ms. Everhart, that horror and death did reside at the intersection of 
Liberty and Church in New York City on Sept. 11, 2001. How's that for symbolism? 

Tad Armstrong is an Edwardsville lawyer and founder of ELL Constitution Clubs 
(www.ellconstitutionclubs.com). 
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Supreme Court Upholds ‘Ministerial Exception’ From Anti-Bias Laws 

TRANSCRIPT: 

JUDY WOODRUFF: Next, The Supreme Court rules on employment discrimination in religious schools. 

Margaret Warner has our story. 

MARGARET WARNER: The case involved a teacher with part-time religious duties at a Lutheran Church-run school who claimed 

employment discrimination after she was fired. 

Today, the justices in a unanimous ruling said her church employer is protected from such lawsuits. It was the first time the high court has 

upheld the so-called ministerial exception to anti-discrimination laws. 

Marcia Coyle of The National Law Journal joins us now, as always, to walk us through today's decision. 

Marcia, welcome back. 

So, what’s the story behind this case? 

MARCIA COYLE, The National Law Journal: Well, Cheryl Perich, as you said, was teaching at a Lutheran Church school in Michigan. She 

taught secular subjects, but she also took special training there in order -- religious training in order to get the designation "a called teacher." 

This -- as part of her duties... 

MARGARET WARNER: Called teacher or minister? 

MARCIA COYLE: A called teacher. 

But as part of her duties, she would lead the students in prayer. She also might take them to the church for services. But many of the lay-

teachers at the school also did the same thing. She needed a leave of absence in order to get treatment for narcolepsy. And when she and her 

doctor felt she was ready to return to teaching, she approached the school, and she was basically told that, in the interim, they had hired 

someone else and that there wouldn't be a place for her. 

http://www.pbs.org/newshour/bb/law/jan-june12/scotus_01-11.html


She still showed up when she thought her leave was over, and she was told that she would be fired unless she resigned. She refused to resign, 

and she was fired. And she felt that this was a violation of the job bias law known as the Americans with Disabilities Act. 

She went to the Equal Employment Opportunity Commission, which filed the suit on her behalf, and she joined that suit. She lost in the lower 

court. But when she appealed, she did win, because the court found that, despite what's called the "ministerial exception," she did not have 

ministerial functions at the school. 

MARGARET WARNER: And this, as I recall -- because you came on the program to talk about in the October -- this had provoked quite a 

lively argument for a case that ends up being unanimous. 

MARCIA COYLE: Oh, it did, actually. 

And there was there was a lot of concern by some justices that, if the ministerial exception was very broad, it would sweep within it real lay-

teachers who didn't have ministerial or religious duties. 

MARGARET WARNER: So, on what basis -- and this was Chief Justice Robert's and his -- his written opinion -- on what basis did they 

decide that in fact she did qualify? 

MARCIA COYLE: The chief justice said that this exception is grounded in the First Amendment. 

He spent a lot of his decision tracing the history of the conflict between government and churches, going all the way back to 1215 and the 

Magna Carta. And those concerns, he said, were very much in the minds of the framers of the First Amendment. 

He said, if you impose an unwanted minister on a religious organization, that violates the free exercise clause which protects churches' right 

to shape their faith through their hiring decisions. And he said, also, if you give the state the power to determine who is a minister, you violate 

the establishment clause, which prohibits government interference in purely church decisions. 

MARGARET WARNER: So, the question is, how broad is this? I mean, one, would it apply to teachers who strictly taught secular subjects 

or someone who worked in the cafeteria? And, two, would it apply to other sorts of discrimination suits, say, based on race or gender? 

MARCIA COYLE: The chief justice in his opinion was very explicit that, first, this case deals with employment discrimination, and the 

decision relates to employment discrimination suits only. 

He said the court doesn't express any views on any other types of suits by religious employees, for example, breach of contract or injuries they 

may have endured on the job. He also made it very clear that church employees can still bring these suits to federal court, but the ministerial 

exception is going to be a defense, and the judges will decide whether the claims will go forward. 

MARGARET WARNER: So, this court did not say what constitutes a minister? 

MARCIA COYLE: No. 



He also -- he said that, first, it includes more than just the head of a religious organization. But he said the court was reluctant to adopt a rigid 

formula for deciding who falls within the ministerial exception. He said it was enough for now, since this was the first case they ever had, to 

look at Cheryl Perich and her circumstances, which he did. 

He went through the fact that she was held out by the church as a minister, she held herself out as a minister, and her duties reflected that she 

was shaping or communicating the faith to the students. 

MARGARET WARNER: So, does this suggest there may be more such cases? 

MARCIA COYLE: There may well be. 

And even though it was a unanimous opinion, it was interesting. There were two separate written opinions, one by Justice Thomas, who, 

although he agreed the court, felt that courts shouldn't second-guess a good-faith determination by a religious employer that somebody is a 

minister. 

MARGARET WARNER: Marcia Coyle, National Law Journal, thank you. 

MARCIA COYLE: My pleasure. 
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Pastor Wins Fight to Say 'Jesus Christ' in Memorial Day Prayer 

 

By Lawrence D. Jones , Christian Post Reporter 

May 26, 2011|11:37 pm 

The U.S. Department of Veteran Affairs cannot stop a pastor from invoking the name of "Jesus Christ" in 
his Memorial Day prayer at Houston National Cemetery, a federal judge said Thursday. 

Scott Rainey, lead pastor at the Living Word Church of the Nazarene, on Thursday filed a lawsuit requesting a 
temporary restraining order against the VA and its director of the Houston National Cemetery from censoring his 
prayer reference to Jesus. 

The suit argued that the government is unconstitutionally censoring his speech and engaging in religious viewpoint 
discrimination. 

The judge hearing the case agreed with Rainey, granting his motion for the court to intercede. 

"The government cannot gag citizens when it says it is in the interest of national security, and it cannot do it in some 
bureaucrat's notion of cultural homogeneity," U.S. District Judge Lynn Hughes wrote in his three-page order. "The 
right to free expression ranges from the dignity of Abraham Lincoln's speeches to Charlie Sheen's rants." 

This coming Monday, Rainey will be able to recite his prayer in full during a Memorial Day service at the cemetery to 
honor fallen U.S. soldiers. This is the third year that the pastor has been asked by the National Cemetery Council for 
Greater Houston to give the invocation at the event. 

In his prayer, Rainey will ask God to grant peace in the nations and to families of fallen soldiers and give wisdom to 
the nation's leaders. 

The prayer will conclude with the Lord's Prayer and one reference to Jesus: "While respecting people of every faith 
today, it is in the name of Jesus Christ, the risen Lord, that I pray. Amen." 

A month ago, the cemetery asked Rainey to submit a copy of his prayer for review. Cemetery director Arleen Ocasio 
told Rainey in an e-mail last week that he needed to edit his prayer. Rainey was also told on Wednesday that he if he 
didn't remove the Jesus reference then the prayer wouldn't be allowed. 

Liberty Institute then filed the suit and motion for a temporary restraining order on behalf of Rainey on Thursday. 

http://www.christianpost.com/news/judge-rules-pastor-can-say-jesus-christ-in-memorial-day-prayer-50569/
http://www.christianpost.com/news/judge-rules-pastor-can-say-jesus-christ-in-memorial-day-prayer-50569/


"Arleen Ocasio, the United States Department of Veteran Affairs, and all those in concert with them are forbidden 
from dictating the content of speeches – whether those speeches are denominational prayers or otherwise – at the 
Memorial Day ceremony of National Cemetery Council for Greater Houston," Hughes wrote in his order. 
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1 (Slip Opinion) OCTOBER TERM, 2011  

Syllabus  

NOTE: Where it is feasible, a syllabus (headnote) will be released, as is being done in connection with this case, at the time 

the opinion is issued. The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of 

Decisions for the convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U. S. 321, 337.  

  

SUPREME COURT OF THE UNITED STATES  

Syllabus  

NATIONAL FEDERATION OF INDEPENDENT BUSINESS ET AL. v. SEBELIUS, 

SECRETARY OF HEALTH AND HUMAN SERVICES, ET AL.  

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT  

No. 11–393. Argued March 26, 27, 28, 2012—Decided June 28, 2012*  

In 2010, Congress enacted the Patient Protection and Affordable Care Act in order to increase the number 

of Americans covered by health insurance and decrease the cost of health care. One key provision is the 

individual mandate, which requires most Americans to maintain ―minimum essential‖ health insurance 

coverage. 26 U. S. C. §5000A.For individuals who are not exempt, and who do not receive health 

insurance through an employer or government program, the means of satisfying the requirement is to 

purchase insurance from a private company. Beginning in 2014, those who do not comply with the 

mandate must make a ―[s]hared responsibility payment‖ to the Federal Government. §5000A(b)(1). The 

Act provides that this ―penalty‖ will be paid to the Internal Revenue Service with an individual‘s taxes, 

and ―shall be assessed and collected in the same manner‖ as tax penalties. §§5000A(c), (g)(1).Another key 

provision of the Act is the Medicaid expansion. The current Medicaid program offers federal funding to 

States to assist pregnant women, children, needy families, the blind, the elderly, and the disabled in 

obtaining medical care. 42 U. S. C. §1396d(a). The Affordable Care Act expands the scope of the Medicaid 

program and increases the number of individuals the States must cover. For ex- 

—————— *Together with No. 11–398, Department of Health and Human Services et al. v. 

Florida et al., and No. 11–400, Florida et al. v. Department of Health and Human Services et 

al., also on certiorari to the same court. 2 NATIONAL FEDERATION OF INDEPENDENT 

BUSINESS v. SEBELIUS Syllabus  

http://www.supremecourt.gov/opinions/11pdf/11-393c3a2.pdf


ample, the Act requires state programs to provide Medicaid coverage by 2014 to adults with incomes up to 133 

percent of the federal poverty level, whereas many States now cover adults with children only if their income 

is considerably lower, and do not cover childless adults at all. §1396a(a)(10)(A)(i)(VIII). The Act increases 

federal funding to cover the States‘ costs in expanding Medicaid coverage. §1396d(y)(1).But if a State does not 

comply with the Act‘s new coverage requirements, it may lose not only the federal funding for those require-

ments, but all of its federal Medicaid funds. §1396c.  

Twenty-six States, several individuals, and the National Federation of Independent Business brought suit 

in Federal District Court, challenging the constitutionality of the individual mandate and the Medicaid 

expansion. The Court of Appeals for the Eleventh Circuit upheld the Medicaid expansion as a valid exercise of 

Congress‘s spending power, but concluded that Congress lacked authority to enact the individual mandate. 

Finding the mandate severable from the Act‘s other provisions, the Eleventh Circuit left the rest of the Act in-

tact.  

Held: The judgment is affirmed in part and reversed in part.  

648 F. 3d 1235, affirmed in part and reversed in part.  

1. CHIEF JUSTICE ROBERTS delivered the opinion of the Court with respect to Part II, concluding that the 

Anti-Injunction Act does not bar this suit.  

The Anti-Injunction Act provides that ―no suit for the purpose of restraining the assessment or collection of 

any tax shall be maintained in any court by any person,‖ 26 U. S. C. §7421(a), so that those subject to a tax 

must first pay it and then sue for a refund. The present challenge seeks to restrain the collection of the shared 

responsibility payment from those who do not comply with the individual mandate. But Congress did not 

intend the payment to be treated as a ―tax‖ for purposes of the Anti-Injunction Act. The Affordable Care Act 

describes the payment as a ―penalty,‖ not a ―tax.‖ That label cannot control whether the payment is a tax for 

purposes of the Constitution, but it does determine the application of the Anti-Injunction Act. The Anti-

Injunction Act therefore does not bar this suit. Pp. 11– 

15.  

2. CHIEF JUSTICE ROBERTS concluded in Part III–A that the individual mandate is not a valid exercise of 

Congress‘s power under the Commerce Clause and the Necessary and Proper Clause. Pp. 16–30. 

(a) The Constitution grants Congress the power to ―regulate Commerce.‖ Art. I, §8, cl. 3 (emphasis added). 

The power to regulate commerce presupposes the existence of commercial activity to be regulated. This 

Court‘s precedent reflects this understanding: As expansive as this Court‘s cases construing the scope of the 

commerce 3 Cite as: 567 U. S. ____ (2012) Syllabus  



power have been, they uniformly describe the power as reaching ―activity.‖ E.g., United States v. Lopez, 

514 U. S. 549, 560. The individual mandate, however, does not regulate existing commercial activity. It 

instead compels individuals to become active in commerce by purchasing a product, on the ground that their 

failure to do so affects interstate commerce.  

Construing the Commerce Clause to permit Congress to regulate individuals precisely because they are doing 

nothing would open a new and potentially vast domain to congressional authority. Congress already possesses 

expansive power to regulate what people do. Upholding the Affordable Care Act under the Commerce Clause 

would give Congress the same license to regulate what people do not do. The Framers knew the difference 

between doing something and doing nothing. They gave Congress the power to regulate commerce, not to compel 

it. Ignoring that distinction would undermine the principle that the Federal Government is a government of 

limited and enumerated powers. The individual mandate thus cannot be sustained under Congress‘s power to 

―regulate Commerce.‖ Pp. 16–27. 

(b) Nor can the individual mandate be sustained under the Necessary and Proper Clause as an integral part of 

the Affordable Care Act‘s other reforms. Each of this Court‘s prior cases upholding laws under that Clause 

involved exercises of authority derivative of, and in service to, a granted power. E.g., United States v. Comstock, 

560  

U. S. ___. The individual mandate, by contrast, vests Congress with the extraordinary ability to create the 

necessary predicate to the exercise of an enumerated power and draw within its regulatory scope those who 

would otherwise be outside of it. Even if the individual mandate is ―necessary‖ to the Affordable Care Act‘s 

other reforms, such an expansion of federal power is not a ―proper‖ means for making those reforms effective. 

Pp. 27–30.  

 

3. CHIEF JUSTICE ROBERTS concluded in Part III–B that the individual mandate must be construed as imposing 

a tax on those who do not have health insurance, if such a construction is reasonable.  

The most straightforward reading of the individual mandate is that it commands individuals to purchase 

insurance. But, for the reasons explained, the Commerce Clause does not give Congress that power. It is 

therefore necessary to turn to the Government‘s alternative argument: that the mandate may be upheld as 

within Congress‘s power to ―lay and collect Taxes.‖ Art. I, §8, cl. 1. In pressing its taxing power argument, the 

Government asks the Court to view the mandate as imposing a tax on those who do not buy that product. Be-

cause ―every reasonable construction must be resorted to, in order to save a statute from unconstitutionality,‖ 

Hooper v. California, 155  

U. S. 648, 657, the question is whether it is ―fairly possible‖ to inter4 NATIONAL FEDERATION OF 
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pret the mandate as imposing such a tax, Crowell v. Benson, 285  

U. S. 22, 62. Pp. 31–32.  

4. CHIEF JUSTICE ROBERTS delivered the opinion of the Court with respect to Part III–C, concluding that the 

individual mandate may be upheld as within Congress‘s power under the Taxing Clause. Pp. 33–  

44.  

(a) The Affordable Care Act describes the ―[s]hared responsibility payment‖ as a ―penalty,‖ not a ―tax.‖ That 

label is fatal to the application of the Anti-Injunction Act. It does not, however, control whether an exaction is 

within Congress‘s power to tax. In answering that constitutional question, this Court follows a functional 

approach,―[d]isregarding the designation of the exaction, and viewing its substance and application.‖ United 

States v. Constantine, 296 U. S. 287,  

294. Pp. 33–35.  

(b) Such an analysis suggests that the shared responsibility payment may for constitutional purposes be 

considered a tax. The payment is not so high that there is really no choice but to buy health insurance; the 

payment is not limited to willful violations, as penalties for unlawful acts often are; and the payment is collected 

solely by the IRS through the normal means of taxation. Cf. Bailey v. Drexel Furniture Co., 259 U. S. 20, 36–37. 

None of this is to say that payment is not intended to induce the purchase of health insurance. But the mandate 

need not be read to declare that failing to do so is unlawful. Neither the Affordable Care Act nor any other law 

attaches negative legal consequences to not buying health insurance, beyond requiring a payment to the IRS. 

And Congress‘s choice of language—stating that individuals ―shall‖ obtain insurance or pay a ―penalty‖—does 

not require reading §5000A as punishing unlawful conduct. It may also be read as imposing a tax on those who 

go without insurance. See New York v. United States, 505 U. S. 144, 169–174. Pp. 35–40.  

(c) Even if the mandate may reasonably be characterized as a tax, it must still comply with the Direct Tax 

Clause, which provides:―No Capitation, or other direct, Tax shall be laid, unless in Proportion to the Census or 

Enumeration herein before directed to be taken.‖ Art. I, §9, cl. 4. A tax on going without health insurance is not 

like a capitation or other direct tax under this Court‘s precedents. It therefore need not be apportioned so that 

each State pays in proportion to its population. Pp. 40–41. 

 

5. CHIEF JUSTICE ROBERTS, joined by JUSTICE BREYER and JUSTICE KAGAN, concluded in Part IV that the 

Medicaid expansion violates the Constitution by threatening States with the loss of their existing Medicaid 

funding if they decline to comply with the expansion. Pp. 45–58. 5 Cite as: 567 U. S. ____ (2012)  



Syllabus  

(a) The Spending Clause grants Congress the power ―to pay the Debts and provide for the . . . general Welfare of 

the United States.‖ Art. I, §8, cl. 1. Congress may use this power to establish cooperative state-federal Spending 

Clause programs. The legitimacy of Spending Clause legislation, however, depends on whether a State 

voluntarily and knowingly accepts the terms of such programs. Pennhurst State School and Hospital v. 

Halderman, 451 U. S. 1, 17. ―[T]he Constitution simply does not give Congress the authority to require the 

States to regulate.‖ New York v. United States, 505 U. S. 144, 178. When Congress threatens to terminate other 

grants as a means of pressuring the States to accept a Spending Clause program, the legislation runs counter to 

this Nation‘s system of federalism. Cf. South Dakota  

v. Dole, 483 U. S. 203, 211. Pp. 45–51.  

(b) Section 1396c gives the Secretary of Health and Human Services the authority to penalize States that choose 

not to participate in the Medicaid expansion by taking away their existing Medicaid funding. 42 U. S. C. §1396c. 

The threatened loss of over 10 percent of a State‘s overall budget is economic dragooning that leaves the States 

with no real option but to acquiesce in the Medicaid expansion. The Government claims that the expansion is 

properly viewed as only a modification of the existing program, and that this modification is permissible because 

Congress reserved the ―right to alter, amend, or repeal any provision‖ of Medicaid. §1304. But the expansion 

accomplishes a shift in kind, not merely degree. The original program was designed to cover medical services for 

particular categories of vulnerable individuals. Under the Affordable Care Act, Medicaid is transformed into a 

program to meet the health care needs of the entire nonelderly population with income below 133 percent of the 

poverty level. A State could hardly anticipate that Congress‘s reservation of the right to ―alter‖ or ―amend‖ the 

Medicaid program included the power to transform it so dramatically. The Medicaid expansion thus violates the 

Constitution by threatening States with the loss of their existing Medicaid funding if they decline to comply 

with the expansion. Pp. 51–55.  

(c) The constitutional violation is fully remedied by precluding the Secretary from applying §1396c to withdraw 

existing Medicaid funds for failure to comply with the requirements set out in the expansion. See §1303. The 

other provisions of the Affordable Care Act are not affected. Congress would have wanted the rest of the Act to 

stand, had it known that States would have a genuine choice whether to participate in the Medicaid expansion. 

Pp. 55–58.  

 

6. JUSTICE GINSBURG, joined by JUSTICE SOTOMAYOR, is of the view that the Spending Clause does not preclude 

the Secretary from withholding Medicaid funds based on a State‘s refusal to comply with the 6 NATIONAL 
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expanded Medicaid program. But given the majority view, she agrees with THE CHIEF JUSTICE‘s conclusion in 

Part IV–B that the Medicaid Act‘s severability clause, 42 U. S. C. §1303, determines the appropriate remedy. 

Because THE CHIEF JUSTICE finds the withholding—not the granting—of federal funds incompatible with the 

Spending Clause, Congress‘ extension of Medicaid remains available to any State that affirms its willingness to 

participate. Even absent §1303‘scommand, the Court would have no warrant to invalidate the funding offered 

by the Medicaid expansion, and surely no basis to tear down the ACA in its entirety. When a court confronts an 

unconstitutional statute, its endeavor must be to conserve, not destroy, the legislation. See, e.g., Ayotte v. 

Planned Parenthood of Northern New Eng., 546  

U. S. 320, 328–330. Pp. 60–61.  

ROBERTS, C. J., announced the judgment of the Court and delivered the opinion of the Court with respect to 

Parts I, II, and III–C, in which GINSBURG, BREYER, SOTOMAYOR, and KAGAN, JJ., joined; an opinion with respect 

to Part IV, in which BREYER and KAGAN, JJ., joined; and an opinion with respect to Parts III–A, III–B, and III–

D. GINSBURG, J., filed an opinion concurring in part, concurring in the judgment in part, and dissenting in part, 

in which SOTOMAYOR, J., joined, and in which BREYER and KAGAN, JJ., joined as to Parts I, II, III, and IV. 

SCALIA, KENNEDY, THOMAS, and ALITO, JJ., filed a dissenting opinion. THOMAS, J., filed a dissenting opinion. 

_________________ _________________ 1 Cite as: 567 U. S. ____ (2012)  



Opinion of ROBERTS, C. J.  

NOTICE: This opinion is subject to formal revision before publication in the preliminary print of the United States Reports. 

Readers are requested to notify the Reporter of Decisions, Supreme Court of the United States, Washington, D. C. 20543, of any 

typographical or other formal errors, in order that corrections may be made before the preliminary print goes to press.  
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CHIEF JUSTICE ROBERTS announced the judgment of theCourt and delivered the opinion 

of the Court with respect to Parts I, II, and III–C, an opinion with respect to Part IV, in 

which JUSTICE BREYER and JUSTICE KAGAN join, and an opinion with respect to Parts III–

A, III–B, and III–D.  

Today we resolve constitutional challenges to two provisions of the Patient Protection and 

Affordable Care Act of 2 NATIONAL FEDERATION OF INDEPENDENT BUSINESS v. SEBELIUS 
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2010: the individual mandate, which requires individuals to purchase a health insurance 

policy providing a minimum level of coverage; and the Medicaid expansion, which gives 

funds to the States on the condition that they provide specified health care to all citizens 

whose income falls below a certain threshold. We do not consider whether the Act embodies 

sound policies. That judgment is entrusted to the Nation‘s elected leaders. We ask only 

whether Congress has the power under the Constitution to enactthe challenged provisions.  

In our federal system, the National Government possesses only limited powers; the 

States and the peopleretain the remainder. Nearly two centuries ago, Chief Justice 

Marshall observed that ―the question respectingthe extent of the powers actually granted‖ 

to the Federal Government ―is perpetually arising, and will probably continue to arise, as 

long as our system shall exist.‖ McCulloch v. Maryland, 4 Wheat. 316, 405 (1819). In this 

case we must again determine whether the Constitution grants Congress powers it now 

asserts, but which manyStates and individuals believe it does not possess. Resolving this 

controversy requires us to examine both the limits of the Government‘s power, and our own 

limited role inpolicing those boundaries. 

The Federal Government ―is acknowledged by all to be one of enumerated powers.‖ Ibid. 

That is, rather than granting general authority to perform all the conceivable functions of 

government, the Constitution lists, orenumerates, the Federal Government‘s powers. 

Congressmay, for example, ―coin Money,‖ ―establish Post Offices,‖and ―raise and support 

Armies.‖ Art. I, §8, cls. 5, 7, 12. The enumeration of powers is also a limitation of powers, 

because ―[t]he enumeration presupposes something not enumerated.‖ Gibbons v. Ogden, 9 

Wheat. 1, 195 (1824).The Constitution‘s express conferral of some powersmakes clear that 

it does not grant others. And the Federal 3 Cite as: 567 U. S. ____ (2012)  
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Government ―can exercise only the powers granted to it.‖ McCulloch, supra, at 405.  

Today, the restrictions on government power foremost in many Americans‘ minds are 

likely to be affirmative prohibitions, such as contained in the Bill of Rights. These 

affirmative prohibitions come into play, however, only wherethe Government possesses 

authority to act in the firstplace. If no enumerated power authorizes Congress topass a 

certain law, that law may not be enacted, even if it would not violate any of the express 

prohibitions in the Bill of Rights or elsewhere in the Constitution. 

Indeed, the Constitution did not initially include a Bill of Rights at least partly because 

the Framers felt the enumeration of powers sufficed to restrain the Government.As 

Alexander Hamilton put it, ―the Constitution is itself,in every rational sense, and to every 

useful purpose, A BILL OF RIGHTS.‖ The Federalist No. 84, p. 515 (C. Rossiter ed. 1961). And 

when the Bill of Rights was ratified, it made express what the enumeration of powers 

necessarily implied: ―The powers not delegated to the United States by the Constitution . . . 

are reserved to the Statesrespectively, or to the people.‖ U. S. Const., Amdt. 10. The Federal 

Government has expanded dramatically overthe past two centuries, but it still must show 

that a constitutional grant of power authorizes each of its actions. See, e.g., United States v. 

Comstock, 560 U. S. ___ (2010).  

The same does not apply to the States, because the Constitution is not the source of their 

power. The Constitution may restrict state governments—as it does, for example, by 

forbidding them to deny any person the equal protection of the laws. But where such 

prohibitions do not apply, state governments do not need constitutional authorization to 

act. The States thus can and do performmany of the vital functions of modern 

government—punishing street crime, running public schools, and zoning property for 

development, to name but a few—even though 4 NATIONAL FEDERATION OF INDEPENDENT 
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the Constitution‘s text does not authorize any governmentto do so. Our cases refer to this 

general power of governing, possessed by the States but not by the Federal Government, as 

the ―police power.‖ See, e.g., United States v. Morrison, 529 U. S. 598, 618–619 (2000).  

―State sovereignty is not just an end in itself: Rather,federalism secures to citizens the 

liberties that derive from the diffusion of sovereign power.‖ New York v. United States, 505 

U. S. 144, 181 (1992) (internal quotationmarks omitted). Because the police power is 

controlled by50 different States instead of one national sovereign, the facets of governing 

that touch on citizens‘ daily lives are normally administered by smaller governments closer 

tothe governed. The Framers thus ensured that powers which ―in the ordinary course of 

affairs, concern the lives,liberties, and properties of the people‖ were held by governments 

more local and more accountable than a dis- tant federal bureaucracy. The Federalist No. 

45, at 293  

(J. Madison). The independent power of the States also serves as a check on the power of 

the Federal Government: ―By denying any one government complete jurisdiction over all 

the concerns of public life, federalism protects theliberty of the individual from arbitrary 

power.‖ Bond v. United States, 564 U. S. ___, ___ (2011) (slip op., at 9–10).  

This case concerns two powers that the Constitution does grant the Federal Government, 

but which must beread carefully to avoid creating a general federal authority akin to the 

police power. The Constitution authorizes Congress to ―regulate Commerce with foreign 

Nations, andamong the several States, and with the Indian Tribes.‖Art. I, §8, cl. 3. Our 

precedents read that to mean that Congress may regulate ―the channels of interstate com-

merce,‖ ―persons or things in interstate commerce,‖ and ―those activities that substantially 

affect interstate commerce.‖ Morrison, supra, at 609 (internal quotation marksomitted). 

The power over activities that substantially 5 Cite as: 567 U. S. ____ (2012)  
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affect interstate commerce can be expansive. That powerhas been held to authorize federal 

regulation of such seemingly local matters as a farmer‘s decision to grow wheatfor himself 

and his livestock, and a loan shark‘s extortionate collections from a neighborhood butcher 

shop. See Wickard v. Filburn, 317 U. S. 111 (1942); Perez v. United States, 402 U. S. 146 

(1971). 

Congress may also ―lay and collect Taxes, Duties, Imposts and Excises, to pay the Debts 

and provide for thecommon Defence and general Welfare of the United States.‖ U. S. 

Const., Art. I, §8, cl. 1. Put simply, Congress may tax and spend. This grant gives the 

FederalGovernment considerable influence even in areas where it cannot directly regulate. 

The Federal Government may enact a tax on an activity that it cannot authorize, forbid,or 

otherwise control. See, e.g., License Tax Cases, 5 Wall. 462, 471 (1867). And in exercising its 

spending power,Congress may offer funds to the States, and may condition those offers on 

compliance with specified conditions. See, e.g., College Savings Bank v. Florida Prepaid 

Postsecondary Ed. Expense Bd., 527 U. S. 666, 686 (1999). These offers may well induce the 

States to adopt policies thatthe Federal Government itself could not impose. See, e.g., South 

Dakota v. Dole, 483 U. S. 203, 205–206 (1987) (conditioning federal highway funds on 

States raising their drinking age to 21). 

The reach of the Federal Government‘s enumerated powers is broader still because the 

Constitution authorizes Congress to ―make all Laws which shall be necessary andproper for 

carrying into Execution the foregoing Powers.‖Art. I, §8, cl. 18. We have long read this 

provision to giveCongress great latitude in exercising its powers: ―Let theend be legitimate, 

let it be within the scope of the constitution, and all means which are appropriate, which 

are plainly adapted to that end, which are not prohibited, but consist with the letter and 

spirit of the constitution, are 6  
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constitutional.‖ McCulloch, 4 Wheat., at 421.  

Our permissive reading of these powers is explained inpart by a general reticence to 

invalidate the acts of theNation‘s elected leaders. ―Proper respect for a co-ordinate branch 

of the government‖ requires that we strike downan Act of Congress only if ―the lack of 

constitutionalauthority to pass [the] act in question is clearly demonstrated.‖ United States 

v. Harris, 106 U. S. 629, 635 (1883).Members of this Court are vested with the authority 

tointerpret the law; we possess neither the expertise northe prerogative to make policy 

judgments. Those decisions are entrusted to our Nation‘s elected leaders, who can be 

thrown out of office if the people disagree with them. It is not our job to protect the people 

from the consequences oftheir political choices. 

Our deference in matters of policy cannot, however,become abdication in matters of law. 

―The powers of the legislature are defined and limited; and that those lim- its may not be 

mistaken, or forgotten, the constitution is written.‖ Marbury v. Madison, 1 Cranch 137, 176 

(1803). Our respect for Congress‘s policy judgments thus can never extend so far as to 

disavow restraints on federal power that the Constitution carefully constructed. ―The 

peculiar circumstances of the moment may render a measure more or less wise, but cannot 

render it more or less constitutional.‖ Chief Justice John Marshall, A Friend of the 

Constitution No. V, Alexandria Gazette, July5, 1819, in John Marshall‘s Defense of 

McCulloch v. Maryland 190–191 (G. Gunther ed. 1969). And there can be no question that 

it is the responsibility of this Court to enforce the limits on federal power by striking down 

acts ofCongress that transgress those limits. Marbury v. Madison, supra, at 175–176.  

The questions before us must be considered against thebackground of these basic 

principles. Opinion of ROBERTS, C. J. 7 Cite as: 567 U. S. ____ (2012)  
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I In 2010, Congress enacted the Patient Protection and 

Affordable Care Act, 124 Stat. 119. The Act aims to increase the number of Americans 

covered by health insurance and decrease the cost of health care. The Act‘s 10 titles 

stretch over 900 pages and contain hundreds of provisions. This case concerns 

constitutional challenges to two key provisions, commonly referred to as the individual 

mandate and the Medicaid expansion.The individual mandate requires most Americans 

tomaintain ―minimum essential‖ health insurance coverage.26 U. S. C. §5000A. The 

mandate does not apply to some individuals, such as prisoners and undocumented 

aliens.§5000A(d). Many individuals will receive the required coverage through their 

employer, or from a government program such as Medicaid or Medicare. See §5000A(f). 

But for individuals who are not exempt and do not receive health insurance through a 

third party, the means of satisfying the requirement is to purchase insurance from a 

private company.Beginning in 2014, those who do not comply with themandate must 

make a ―[s]hared responsibility payment‖ to the Federal Government. §5000A(b)(1). That 

payment,which the Act describes as a ―penalty,‖ is calculated as a percentage of 

household income, subject to a floor based ona specified dollar amount and a ceiling 

based on the average annual premium the individual would have to pay for qualifying 

private health insurance. §5000A(c). In 2016, for example, the penalty will be 2.5 percent 

of an individual‘s household income, but no less than $695 and no more than the average 

yearly premium for insurance that covers 60 percent of the cost of 10 specified services 

(e.g., prescription drugs and hospitalization). Ibid.; 42 U. S. C. §18022. The Act provides 

that the penalty will be paid tothe Internal Revenue Service with an individual‘s taxes, 

and ―shall be assessed and collected in the same manner‖ Opinion of ROBERTS, C. J. 8 
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as tax penalties, such as the penalty for claiming too large an income tax refund. 26 U. S. C. 

§5000A(g)(1). The Act, however, bars the IRS from using several of its normal enforcement 

tools, such as criminal prosecutions and levies. §5000A(g)(2). And some individuals who are 

subject to the mandate are nonetheless exempt from the penalty—for example, those with 

income below a certainthreshold and members of Indian tribes. §5000A(e).  

On the day the President signed the Act into law, Florida and 12 other States filed a 

complaint in the Federal District Court for the Northern District of Florida. Those 

plaintiffs—who are both respondents and petitioners here, depending on the issue—were 

subsequently joined by 13more States, several individuals, and the National Federation of 

Independent Business. The plaintiffs alleged, among other things, that the individual 

mandate provisions of the Act exceeded Congress‘s powers under Article I of the 

Constitution. The District Court agreed, holdingthat Congress lacked constitutional power 

to enact theindividual mandate. 780 F. Supp. 2d 1256 (ND Fla. 2011).The District Court 

determined that the individual mandate could not be severed from the remainder of the 

Act, and therefore struck down the Act in its entirety. Id., at 1305–1306.  

The Court of Appeals for the Eleventh Circuit affirmedin part and reversed in part. The 

court affirmed the District Court‘s holding that the individual mandate exceedsCongress‘s 

power. 648 F. 3d 1235 (2011). The panelunanimously agreed that the individual mandate 

did not impose a tax, and thus could not be authorized by Congress‘s power to ―lay and 

collect Taxes.‖ U. S. Const., Art. I, §8, cl. 1. A majority also held that the individualmandate 

was not supported by Congress‘s power to ―regulate Commerce . . . among the several 

States.‖ Id., cl. 3. According to the majority, the Commerce Clause does not empower the 

Federal Government to order individuals to Opinion of ROBERTS, C. J. 9 Cite as: 567 U. S. ____ (2012)  
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engage in commerce, and the Government‘s efforts to cast the individual mandate in a 

different light were unpersuasive. Judge Marcus dissented, reasoning that the individual 

mandate regulates economic activity that has a clear effect on interstate commerce.  

Having held the individual mandate to be unconstitutional, the majority examined 

whether that provision could be severed from the remainder of the Act. The majority 

determined that, contrary to the District Court‘s view, it could. The court thus struck down 

only the individual mandate, leaving the Act‘s other provisions intact.648 F. 3d, at 1328.  

Other Courts of Appeals have also heard challenges to the individual mandate. The Sixth 

Circuit and the D. C. Circuit upheld the mandate as a valid exercise of Congress‘s 

commerce power. See Thomas More Law Center v. Obama, 651 F. 3d 529 (CA6 2011); 

Seven-Sky v. Holder, 661 F. 3d 1 (CADC 2011). The Fourth Circuit determined that the 

Anti-Injunction Act prevents courts from considering the merits of that question. See 

Liberty Univ., Inc.  

v. Geithner, 671 F. 3d 391 (2011). That statute bars suits ―for the purpose of restraining the 

assessment or collection of any tax.‖ 26 U. S. C. §7421(a). A majority of the Fourth Circuit 

panel reasoned that the individual mandate‘spenalty is a tax within the meaning of the 

Anti-Injunction Act, because it is a financial assessment collected by the IRS through the 

normal means of taxation. The majoritytherefore determined that the plaintiffs could not 

challenge the individual mandate until after they paid thepenalty.
1 
 

—————— 
1
The Eleventh Circuit did not consider whether the Anti-Injunction Act bars challenges 

to the individual mandate. The District Court had determined that it did not, and neither side 

challenged that holding on appeal. The same was true in the Fourth Circuit, but that court 

examined the question sua sponte because it viewed the Anti-InjunctionAct as a limit on its subject 

matter jurisdiction. See Liberty Univ., 671 Opinion of ROBERTS, C. J. 10 NATIONAL FEDERATION 
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The second provision of the Affordable Care Act directly challenged here is the Medicaid 

expansion. Enacted in 1965, Medicaid offers federal funding to States to assist pregnant 

women, children, needy families, the blind, the elderly, and the disabled in obtaining 

medical care. See 42  

U. S. C. §1396a(a)(10). In order to receive that funding,States must comply with federal 

criteria governing matters such as who receives care and what services are provided at 

what cost. By 1982 every State had chosen toparticipate in Medicaid. Federal funds 

received through the Medicaid program have become a substantial part ofstate budgets, 

now constituting over 10 percent of most States‘ total revenue.  

The Affordable Care Act expands the scope of the Medicaid program and increases the 

number of individuals the States must cover. For example, the Act requires state programs 

to provide Medicaid coverage to adults withincomes up to 133 percent of the federal poverty 

level, whereas many States now cover adults with children only if their income is 

considerably lower, and do not cover childless adults at all. See §1396a(a)(10)(A)(i)(VIII). 

The Act increases federal funding to cover the States‘ costs in expanding Medicaid coverage, 

although States will bear a portion of the costs on their own. §1396d(y)(1). If a State does 

not comply with the Act‘s new coverage requirements, it may lose not only the federal 

funding for thoserequirements, but all of its federal Medicaid funds. See §1396c. 

Along with their challenge to the individual mandate,the state plaintiffs in the Eleventh 

Circuit argued that the Medicaid expansion exceeds Congress‘s constitutional  

——————  

F. 3d, at 400–401. The Sixth Circuit and the D. C. Circuit considered the question but determined that the Anti-

Injunction Act did not apply.See Thomas More, 651 F. 3d, at 539–540 (CA6); Seven-Sky, 661 F. 3d, at 5–14 

(CADC). Opinion of ROBERTS, C. J. 11 Cite as: 567 U. S. ____ (2012) Opinion of the Court  



powers. The Court of Appeals unanimously held that the Medicaid expansion is a valid 

exercise of Congress‘s power under the Spending Clause. U. S. Const., Art. I, §8, cl. 1. And 

the court rejected the States‘ claim that the threatened loss of all federal Medicaid funding 

violates theTenth Amendment by coercing them into complying withthe Medicaid 

expansion. 648 F. 3d, at 1264, 1268.  

We granted certiorari to review the judgment of theCourt of Appeals for the Eleventh 

Circuit with respect toboth the individual mandate and the Medicaid expansion. 565 U. S. 

___ (2011). Because no party supports the Eleventh Circuit‘s holding that the individual 

mandate canbe completely severed from the remainder of the AffordableCare Act, we 

appointed an amicus curiae to defend that aspect of the judgment below. And because there 

is a reasonable argument that the Anti-Injunction Act deprives us of jurisdiction to hear 

challenges to the individual mandate, but no party supports that proposition, weappointed 

an amicus curiae to advance it.2 
 

II Before turning to the merits, we need to be sure we have the authority to 

do so. The Anti-Injunction Act provides that ―no suit for the purpose of restraining the assessmentor 

collection of any tax shall be maintained in any court by any person, whether or not such person is the per-

son against whom such tax was assessed.‖ 26 U. S. C. §7421(a). This statute protects the Government‘s 

abilityto collect a consistent stream of revenue, by barring litiga 

tion to enjoin or otherwise obstruct the collection of taxes. Because of the Anti-Injunction 

Act, taxes can ordinarily be ——————  

2We appointed H. Bartow Farr III to brief and argue in support of theEleventh Circuit‘s judgment with 

respect to severability, and Robert A.Long to brief and argue the proposition that the Anti-Injunction Act bars 

the current challenges to the individual mandate. 565 U. S. ___ (2011). Both amici have ably discharged their 

assigned responsibilities. Opinion of ROBERTS, C. J. 12 NATIONAL FEDERATION OF INDEPENDENT 
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challenged only after they are paid, by suing for a refund. See Enochs v. Williams Packing 

& Nav. Co., 370 U. S. 1, 7–8 (1962). 

The penalty for not complying with the Affordable CareAct‘s individual mandate first 

becomes enforceable in 2014. The present challenge to the mandate thus seeks to restrain 

the penalty‘s future collection. Amicus contends that the Internal Revenue Code treats the 

penalty as atax, and that the Anti-Injunction Act therefore bars thissuit.  

The text of the pertinent statutes suggests otherwise.The Anti-Injunction Act applies to 

suits ―for the purposeof restraining the assessment or collection of any tax.‖ §7421(a) 

(emphasis added). Congress, however, chose todescribe the ―[s]hared responsibility 

payment‖ imposed onthose who forgo health insurance not as a ―tax,‖ but as a―penalty.‖ 

§§5000A(b), (g)(2). There is no immediate reason to think that a statute applying to ―any 

tax‖ wouldapply to a ―penalty.‖ 

Congress‘s decision to label this exaction a ―penalty‖rather than a ―tax‖ is significant 

because the AffordableCare Act describes many other exactions it creates as―taxes.‖ See 

Thomas More, 651 F. 3d, at 551. Where Congress uses certain language in one part of a 

statuteand different language in another, it is generally presumed that Congress acts 

intentionally. See Russello v. United States, 464 U. S. 16, 23 (1983).  

Amicus argues that even though Congress did not label the shared responsibility 

payment a tax, we should treat itas such under the Anti-Injunction Act because it 

functionslike a tax. It is true that Congress cannot change whether an exaction is a tax or a 

penalty for constitutional purposes simply by describing it as one or the other. Congressmay 

not, for example, expand its power under the TaxingClause, or escape the Double Jeopardy 

Clause‘s constraint on criminal sanctions, by labeling a severe financial punCite as: 567 U. S. 

____ (2012) 13 Opinion of ROBERTS, C. J. ishment a ―tax.‖ See Bailey v. Drexel Furniture Co., 259 U. 

S. 20, 36–37 (1922); Department of Revenue of Mont. v. Kurth Ranch, 511 U. S. 767, 779 

(1994). The Anti-Injunction Act and the Affordable Care Act, however, are creatures of 

Congress‘s own creation. How they relate to each other is up to Congress, and the best 

evidence of Congress‘s intent is the statutory text. We have thus applied the Anti-

Injunction Act to statutorily described ―taxes‖ even where that label was inaccurate. See 

Bailey v. George, 259 U. S. 16 (1922) (Anti-Injunction Act applies to ―Child Labor Tax‖ 

struck down as exceeding Congress‘s taxing power in Drexel Furniture). Congress can, of 

course, describe something as a penalty but direct that it nonetheless be treated as a tax for 

pur-poses of the Anti-Injunction Act. For example, 26 U. S. C. §6671(a) provides that ―any 

reference in this title to ‗tax‘ imposed by this title shall be deemed also to refer to the 

penalties and liabilities provided by‖ subchapter 68B of the Internal Revenue Code. 

Penalties in subchapter 68B are thus treated as taxes under Title 26, which includes the 

Anti-Injunction Act. The individual mandate, how- ever, is not in subchapter 68B of the 

Code. Nor does any other provision state that references to taxes in Title 26 shall also be 

―deemed‖ to apply to the individual mandate. Amicus attempts to show that Congress did 

render the Anti-Injunction Act applicable to the individual mandate, albeit by a more 

circuitous route. Section 5000A(g)(1) spec- ifies that the penalty for not complying with the 

man- date ―shall be assessed and collected in the same manner as an assessable penalty 

under subchapter B of chapter 68.‖ Assessable penalties in subchapter 68B, in turn, ―shall 

be assessed and collected in the same manner as taxes.‖ §6671(a). According to amicus, by 

directing that the penalty be ―assessed and collected in the same man-ner as taxes,‖ 

§5000A(g)(1) made the Anti-Injunction Act applicable to this penalty. Opinion of the Court 
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The Government disagrees. It argues that §5000A(g)(1) does not direct courts to apply the 

Anti-Injunction Act,because §5000A(g) is a directive only to the Secretary of the Treasury to 

use the same ―‗methodology and procedures‘‖ to collect the penalty that he uses to collect 

taxes. Brief for United States 32–33 (quoting Seven-Sky, 661  

F. 3d, at 11). 

We think the Government has the better reading. As it observes, ―Assessment‖ and 

―Collection‖ are chapters of the Internal Revenue Code providing the Secretary authority to 

assess and collect taxes, and generally specifyingthe means by which he shall do so. See 

§6201 (assessment authority); §6301 (collection authority). Section 5000A(g)(1)‘s command 

that the penalty be ―assessed and collected in the same manner‖ as taxes is best read as 

referring to those chapters and giving the Secretary thesame authority and guidance with 

respect to the penalty. That interpretation is consistent with the remainder of§5000A(g), 

which instructs the Secretary on the tools hemay use to collect the penalty. See 

§5000A(g)(2)(A) (barring criminal prosecutions); §5000A(g)(2)(B) (prohibiting the Secretary 

from using notices of lien and levies). The Anti-Injunction Act, by contrast, says nothing 

about the procedures to be used in assessing and collecting taxes.  

Amicus argues in the alternative that a different sectionof the Internal Revenue Code 

requires courts to treat the penalty as a tax under the Anti-Injunction Act. Section 6201(a) 

authorizes the Secretary to make ―assessments of all taxes (including interest, additional 

amounts, additionsto the tax, and assessable penalties).‖ (Emphasis added.) Amicus 

contends that the penalty must be a tax, becauseit is an assessable penalty and §6201(a) 

says that taxesinclude assessable penalties. 

That argument has force only if §6201(a) is read inisolation. The Code contains many 

provisions treatingtaxes and assessable penalties as distinct terms. See, e.g., 15 Cite as: 567 U. 

S. ____ (2012) Opinion of ROBERTS, C. J.  



§§860(h)(1), 6324A(a), 6601(e)(1)–(2), 6602, 7122(b). There would, for example, be no need 

for §6671(a) to deem ―tax‖to refer to certain assessable penalties if the Code already 

included all such penalties in the term ―tax.‖ Indeed, amicus‘s earlier observation that the 

Code requiresassessable penalties to be assessed and collected ―in thesame manner as 

taxes‖ makes little sense if assessable penalties are themselves taxes. In light of the Code‘s 

consistent distinction between the terms ―tax‖ and ―assessable penalty,‖ we must accept the 

Government‘s interpretation: §6201(a) instructs the Secretary that his authority to assess 

taxes includes the authority to assesspenalties, but it does not equate assessable penalties 

totaxes for other purposes. 

The Affordable Care Act does not require that the penalty for failing to comply with the 

individual mandate betreated as a tax for purposes of the Anti-Injunction Act.The Anti-

Injunction Act therefore does not apply to thissuit, and we may proceed to the merits.  

III The Government advances two theories for the proposition 

that Congress had constitutional authority to enact the individual mandate. First, the 

Government arguesthat Congress had the power to enact the mandate under the 

Commerce Clause. Under that theory, Congress mayorder individuals to buy health 

insurance because thefailure to do so affects interstate commerce, and could undercut the 

Affordable Care Act‘s other reforms. Second, the Government argues that if the commerce 

power does not support the mandate, we should nonetheless uphold itas an exercise of 

Congress‘s power to tax. According to the Government, even if Congress lacks the power 

to directindividuals to buy insurance, the only effect of the individual mandate is to raise 

taxes on those who do not do so, and thus the law may be upheld as a tax. 16  
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A The Government‘s first argument is that the individual 

mandate is a valid exercise of Congress‘s power under the Commerce Clause and the 

Necessary and Proper Clause. According to the Government, the health care market 

ischaracterized by a significant cost-shifting problem. Everyone will eventually need 

health care at a time and to an extent they cannot predict, but if they do not have insur-

ance, they often will not be able to pay for it. Because state and federal laws nonetheless 

require hospitals toprovide a certain degree of care to individuals without regard to their 

ability to pay, see, e.g., 42 U. S. C. §1395dd; Fla. Stat. Ann. §395.1041, hospitals end up 

receiving compensation for only a portion of the services they provide. To recoup the 

losses, hospitals pass on the cost toinsurers through higher rates, and insurers, in turn, 

passon the cost to policy holders in the form of higher premiums. Congress estimated 

that the cost of uncompensated care raises family health insurance premiums, 

onaverage, by over $1,000 per year. 42 U. S. C. §18091(2)(F).In the Affordable Care Act, 

Congress addressed theproblem of those who cannot obtain insurance coveragebecause of 

preexisting conditions or other health issues. It did so through the Act‘s ―guaranteed-

issue‖ and ―community- rating‖ provisions. These provisions together prohibit insurance 

companies from denying coverage to those with such conditions or charging unhealthy 

individuals higher premiums than healthy individuals. See §§300gg, 300gg–1, 300gg–3, 

300gg–4. The guaranteed-issue and community-rating reforms donot, however, address 

the issue of healthy individuals whochoose not to purchase insurance to cover potential 

healthcare needs. In fact, the reforms sharply exacerbate thatproblem, by providing an 

incentive for individuals to delaypurchasing health insurance until they become sick, 

relying on the promise of guaranteed and affordable coverage. 17 Cite as: 567 U. S. ____ (2012) 
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The reforms also threaten to impose massive new costs on insurers, who are required to 

accept unhealthy individuals but prohibited from charging them rates necessary to payfor 

their coverage. This will lead insurers to significantly increase premiums on everyone. See 

Brief for America‘s Health Insurance Plans et al. as Amici Curiae in No. 11– 393 etc. 8–9.  

The individual mandate was Congress‘s solution tothese problems. By requiring that 

individuals purchasehealth insurance, the mandate prevents cost-shifting bythose who 

would otherwise go without it. In addition, the mandate forces into the insurance risk pool 

more healthyindividuals, whose premiums on average will be higher than their health care 

expenses. This allows insurers to subsidize the costs of covering the unhealthy individuals 

the reforms require them to accept. The Government claims that Congress has power under 

the Commerce andNecessary and Proper Clauses to enact this solution.  

1 The Government contends that the individual mandate is 

within Congress‘s power because the failure to purchase insurance ―has a substantial and 

deleterious effect on interstate commerce‖ by creating the cost-shifting problem. Brief for 

United States 34. The path of our Commerce Clause decisions has not always run smooth, 

see United States v. Lopez, 514 U. S. 549, 552–559 (1995), but it is now well established 

that Congress has broad authority under the Clause. We have recognized, for example, 

that ―[t]he power of Congress over interstate commerce is not confined to the regulation of 

commerce among thestates,‖ but extends to activities that ―have a substantial effect on 

interstate commerce.‖ United States v. Darby, 312 U. S. 100, 118–119 (1941). Congress‘s 

power, moreover, is not limited to regulation of an activity that by itselfsubstantially 

affects interstate commerce, but also extends 18  
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to activities that do so only when aggregated with similar activities of others. See Wickard, 

317 U. S., at 127–128.  

Given its expansive scope, it is no surprise that Congress has employed the commerce 

power in a wide variety of ways to address the pressing needs of the time. But Congress has 

never attempted to rely on that power tocompel individuals not engaged in commerce to 

purchasean unwanted product.
3 

Legislative novelty is not necessarily fatal; there is a first time 

for everything. But sometimes ―the most telling indication of [a] severe constitutional 

problem . . . is the lack of historical precedent‖ for Congress‘s action. Free Enterprise Fund 

v. Public Company Accounting Oversight Bd., 561 U. S. ___, ___ (2010) (slip op., at 25) 

(internal quotation marks omitted). At the very least, we should ―pause to consider the 

implications ofthe Government‘s arguments‖ when confronted with such new conceptions of 

federal power. Lopez, supra, at 564.  

The Constitution grants Congress the power to ―regulate Commerce.‖ Art. I, §8, cl. 3 

(emphasis added). The power to regulate commerce presupposes the existence of commercial 

activity to be regulated. If the power to ―regulate‖something included the power to create it, 

many of theprovisions in the Constitution would be superfluous. For example, the 

Constitution gives Congress the power to―coin Money,‖ in addition to the power to ―regulate 

the Value thereof.‖ Id., cl. 5. And it gives Congress the power ——————  

3The examples of other congressional mandates cited by JUSTICE GINSBURG, post, at 35, n. 10 (opinion 

concurring in part, concurring in judgment in part, and dissenting in part), are not to the contrary. Each of 

those mandates—to report for jury duty, to register for the draft, topurchase firearms in anticipation of militia 

service, to exchange goldcurrency for paper currency, and to file a tax return—are based on constitutional 

provisions other than the Commerce Clause. See Art. I, §8, cl. 9 (to ―constitute Tribunals inferior to the supreme 

Court‖); id.,  

cl. 12 (to ―raise and support Armies‖); id., cl. 16 (to ―provide for organizing, arming, and disciplining, the 

Militia‖); id., cl. 5 (to ―coin Money‖); id., cl. 1 (to ―lay and collect Taxes‖). 19 Cite as: 567 U. S. ____ (2012)  
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to ―raise and support Armies‖ and to ―provide and maintain a Navy,‖ in addition to the 

power to ―make Rules for the Government and Regulation of the land and navalForces.‖ Id., 

cls. 12–14. If the power to regulate the armed forces or the value of money included the 

power to bring the subject of the regulation into existence, thespecific grant of such powers 

would have been unnecessary. The language of the Constitution reflects the natural 

understanding that the power to regulate assumesthere is already something to be 

regulated. See Gibbons, 9 Wheat., at 188 (―[T]he enlightened patriots who framed our 

constitution, and the people who adopted it, must be understood to have employed words in 

their natural sense, and to have intended what they have said‖).4 
 

Our precedent also reflects this understanding. As expansive as our cases construing the scope of the com-
merce power have been, they all have one thing in common: They uniformly describe the 

power as reaching ―activity.‖ It is nearly impossible to avoid the word whenquoting them. 

See, e.g., Lopez, supra, at 560 (―Where economic activity substantially affects interstate 

commerce, legislation regulating that activity will be sus 

—————— 4 JUSTICE GINSBURG suggests that ―at the time the Constitution wasframed, to ‗regulate‘ meant, 

among other things, to require action.‖ Post, at 23 (citing Seven-Sky v. Holder, 661 F. 3d 1, 16 (CADC 

2011); brackets and some internal quotation marks omitted). But to reach this conclusion, the case cited 

by JUSTICE GINSBURG relied on a dictionary in which ―[t]o order; to command‖ was the fifth-alternative 

definition of ―to direct,‖ which was itself the second-alternative definition of ―to regulate.‖ See Seven-Sky, 

supra, at 16 (citing S. Johnson, Dictionary of the English Language (4th ed. 1773) (reprinted 1978)). It is 

unlikely that the Framers had such an obscure meaning in mind whenthey used the word ―regulate.‖ Far 

more commonly, ―[t]o regulate‖meant ―[t]o adjust by rule or method,‖ which presupposes something to 

adjust. 2 Johnson, supra, at 1619; see also Gibbons, 9 Wheat., at 196 (defining the commerce power as the 

power ―to prescribe the rule by which commerce is to be governed‖). 20 NATIONAL FEDERATION OF 
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tained‖); Perez, 402 U. S., at 154 (―Where the class of activities is regulated and that class is 

within the reach of federal power, the courts have no power to excise, as trivial, individual 

instances of the class‖ (emphasis in original; internal quotation marks omitted)); Wickard, 

supra, at 125 (―[E]ven if appellee‘s activity be local and though it may not be regarded as 

commerce, it may still, whateverits nature, be reached by Congress if it exerts a substantial 

economic effect on interstate commerce‖); NLRB v. Jones & Laughlin Steel Corp., 301 U. S. 

1, 37 (1937) (―Although activities may be intrastate in character whenseparately 

considered, if they have such a close and substantial relation to interstate commerce that 

their control is essential or appropriate to protect that commerce fromburdens and 

obstructions, Congress cannot be denied thepower to exercise that control‖); see also post, at 

15, 25–26, 28, 32 (GINSBURG, J., concurring in part, concurring in judgment in part, and 

dissenting in part).
5 
 

The individual mandate, however, does not regulateexisting commercial activity. It instead compels individ-
uals to become active in commerce by purchasing a product,on the ground that their failure 

to do so affects interstate commerce. Construing the Commerce Clause to permit Congress 

to regulate individuals precisely because they aredoing nothing would open a new and 

potentially vast domain to congressional authority. Every day individuals donot do an 

infinite number of things. In some cases they  
—————— 5 JUSTICE GINSBURG cites two eminent domain cases from the 1890s to support the 

proposition that our case law does not ―toe the activityversus inactivity line.‖ Post, at 24–25 (citing 

Monongahela Nav. Co. v. United States, 148 U. S. 312, 335–337 (1893), and Cherokee Nation v. 

Southern Kansas R. Co., 135 U. S. 641, 657–659 (1890)). The fact that the Fifth Amendment requires 

the payment of just compensationwhen the Government exercises its power of eminent domain does not 

turn the taking into a commercial transaction between the landowner and the Government, let alone a 

government-compelled transactionbetween the landowner and a third party. 21 Cite as: 567 U. S. ____ 

(2012) Opinion of ROBERTS, C. J.  



decide not to do something; in others they simply fail to do it. Allowing Congress to justify 

federal regulation by pointing to the effect of inaction on commerce would bring countless 

decisions an individual could potentially make within the scope of federal regulation, and—

under the Government‘s theory—empower Congress to make those decisions for him.  

Applying the Government‘s logic to the familiar case of Wickard v. Filburn shows how far 

that logic would carry us from the notion of a government of limited powers. In Wickard, 

the Court famously upheld a federal penalty imposed on a farmer for growing wheat for 

consumption on his own farm. 317 U. S., at 114–115, 128–129. That amount of wheat 

caused the farmer to exceed his quota under a program designed to support the price of 

wheat by limiting supply. The Court rejected the farmer‘s argumentthat growing wheat for 

home consumption was beyond the reach of the commerce power. It did so on the ground 

thatthe farmer‘s decision to grow wheat for his own use allowed him to avoid purchasing 

wheat in the market. That decision, when considered in the aggregate along with similar 

decisions of others, would have had a substantial effect on the interstate market for wheat. 

Id., at 127–129.  

Wickard has long been regarded as ―perhaps the most far reaching example of Commerce 

Clause authority over intrastate activity,‖ Lopez, 514 U. S., at 560, but the Government‘s 

theory in this case would go much further.Under Wickard it is within Congress‘s power to 

regulate the market for wheat by supporting its price. But price can be supported by 

increasing demand as well as bydecreasing supply. The aggregated decisions of 

someconsumers not to purchase wheat have a substantial effect on the price of wheat, just 

as decisions not to purchasehealth insurance have on the price of insurance. Congresscan 

therefore command that those not buying wheat do so,just as it argues here that it may 

command that those not 22 NATIONAL FEDERATION OF INDEPENDENT BUSINESS v. SEBELIUS 
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buying health insurance do so. The farmer in Wickard was at least actively engaged in 

the production of wheat, and the Government could regulate that activity because of its 

effect on commerce. The Government‘s theory herewould effectively override that 

limitation, by establishing that individuals may be regulated under the CommerceClause 

whenever enough of them are not doing something the Government would have them do.  

Indeed, the Government‘s logic would justify a mandatory purchase to solve almost any 

problem. See Seven-Sky, 661 F. 3d, at 14–15 (noting the Government‘s inabilityto ―identify 

any mandate to purchase a product or ser- vice in interstate commerce that would be 

unconstitutional‖ under its theory of the commerce power). To consider a different example 

in the health care market, many Americans do not eat a balanced diet. That group makes 

up a larger percentage of the total population than those without health insurance. See, 

e.g., Dept. of Agriculture and Dept. of Health and Human Services, Dietary Guidelines for 

Americans 1 (2010). The failure of that group to have a healthy diet increases health care 

costs, to agreater extent than the failure of the uninsured to purchase insurance. See, e.g., 

Finkelstein, Trogdon, Cohen, & Dietz, Annual Medical Spending Attributable to Obesity: 

Payer- and Service-Specific Estimates, 28 Health Affairsw822 (2009) (detailing the 

―undeniable link between rising rates of obesity and rising medical spending,‖ and esti-

mating that ―the annual medical burden of obesity hasrisen to almost 10 percent of all 

medical spending and could amount to $147 billion per year in 2008‖). Those increased 

costs are borne in part by other Americans who must pay more, just as the uninsured shift 

costs to the insured. See Center for Applied Ethics, Voluntary Health Risks: Who Should 

Pay?, 6 Issues in Ethics 6 (1993) (noting ―overwhelming evidence that individuals with un-

healthy habits pay only a fraction of the costs associated 23 Cite as: 567 U. S. ____ (2012)  
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with their behaviors; most of the expense is borne by the rest of society in the form of 

higher insurance premiums,government expenditures for health care, and disability 

benefits‖). Congress addressed the insurance problem by ordering everyone to buy 

insurance. Under the Government‘s theory, Congress could address the diet problem by 

ordering everyone to buy vegetables. See DietaryGuidelines, supra, at 19 (―Improved 

nutrition, appropriateeating behaviors, and increased physical activity have tremendous 

potential to . . . reduce health care costs‖). 

People, for reasons of their own, often fail to do thingsthat would be good for them or good 

for society. Those failures—joined with the similar failures of others—canreadily have a 

substantial effect on interstate commerce. Under the Government‘s logic, that authorizes 

Congress to use its commerce power to compel citizens to act as the Government would 

have them act.  

That is not the country the Framers of our Constitutionenvisioned. James Madison 

explained that the CommerceClause was ―an addition which few oppose and from whichno 

apprehensions are entertained.‖ The Federalist No. 45, at 293. While Congress‘s authority 

under the Commerce Clause has of course expanded with the growth of thenational 

economy, our cases have ―always recognized that the power to regulate commerce, though 

broad indeed, has limits.‖ Maryland v. Wirtz, 392 U. S. 183, 196 (1968). The Government‘s 

theory would erode those limits, permitting Congress to reach beyond the natural extent of 

its authority, ―everywhere extending the sphere of its activity anddrawing all power into its 

impetuous vortex.‖ The Federalist No. 48, at 309 (J. Madison). Congress already enjoysvast 

power to regulate much of what we do. Accepting the Government‘s theory would give 

Congress the samelicense to regulate what we do not do, fundamentally changing the 

relation between the citizen and the Federal 24  



NATIONAL FEDERATION OF INDEPENDENT  

BUSINESS v. SEBELIUS  

Opinion of ROBERTS, C. J.  

Government.
6 
 

To an economist, perhaps, there is no difference between activity and inactivity; both have measurable 

economic effects on commerce. But the distinction between doingsomething and doing nothing would not have 

been lost on the Framers, who were ―practical statesmen,‖ not metaphysical philosophers. Industrial 

Union Dept., AFL–CIO  

v. American Petroleum Institute, 448 U. S. 607, 673 (1980) (Rehnquist, J., concurring in 

judgment). As we have explained, ―the framers of the Constitution were not 

merevisionaries, toying with speculations or theories, but practical men, dealing with the 

facts of political life as they understood them, putting into form the government they were 

creating, and prescribing in language clear and intelligible the powers that government was 

to take.‖ South Carolina v. United States, 199 U. S. 437, 449 (1905). The Framers gave 

Congress the power to regulate commerce, not to compel it, and for over 200 years both our 

decisions and Congress‘s actions have reflected this understanding. There is no reason to 

depart from that understanding now. 

The Government sees things differently. It argues thatbecause sickness and injury are 

unpredictable but unavoidable, ―the uninsured as a class are active in the market for health 

care, which they regularly seek and obtain.‖Brief for United States 50. The individual 

mandate ―merely regulates how individuals finance and pay for that  

—————— 6In an attempt to recast the individual mandate as a regulation of commercial 

activity, JUSTICE GINSBURG suggests that ―[a]n individualwho opts not to purchase insurance 

from a private insurer can be seen as actively selecting another form of insurance: self-

insurance.‖ Post, at  

26. But ―self-insurance‖ is, in this context, nothing more than a description of the failure to purchase insurance. 

Individuals are no more ―activ[e] in the self-insurance market‖ when they fail to purchase insurance, ibid., than 

they are active in the ―rest‖ market when doing nothing. 25 Cite as: 567 U. S. ____ (2012)  
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active participation—requiring that they do so throughinsurance, rather than through 

attempted self-insurancewith the back-stop of shifting costs to others.‖ Ibid.  

The Government repeats the phrase ―active in the market for health care‖ throughout its 

brief, see id., at 7, 18, 34, 50, but that concept has no constitutional significance.An 

individual who bought a car two years ago and may buy another in the future is not ―active 

in the car market‖in any pertinent sense. The phrase ―active in the market‖cannot obscure 

the fact that most of those regulated bythe individual mandate are not currently engaged in 

any commercial activity involving health care, and that fact isfatal to the Government‘s 

effort to ―regulate the uninsured as a class.‖ Id., at 42. Our precedents recognize Congress‘s 

power to regulate ―class[es] of activities,‖ Gonzales  

v. Raich, 545 U. S. 1, 17 (2005) (emphasis added), not classes of individuals, apart from any 

activity in whichthey are engaged, see, e.g., Perez, 402 U. S., at 153 (―Petitioner is clearly a 

member of the class which engages in‗extortionate credit transactions‘ . . .‖ (emphasis 

deleted)). 

The individual mandate‘s regulation of the uninsured asa class is, in fact, particularly 

divorced from any link toexisting commercial activity. The mandate primarilyaffects 

healthy, often young adults who are less likely toneed significant health care and have 

other priorities forspending their money. It is precisely because these individuals, as an 

actuarial class, incur relatively low healthcare costs that the mandate helps counter the 

effect offorcing insurance companies to cover others who imposegreater costs than their 

premiums are allowed to reflect.See 42 U. S. C. §18091(2)(I) (recognizing that the 

mandatewould ―broaden the health insurance risk pool to include healthy individuals, 

which will lower health insurance premiums‖). If the individual mandate is targeted at a 

class, it is a class whose commercial inactivity rather thanactivity is its defining feature.  
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The Government, however, claims that this does not matter. The Government regards it 

as sufficient to triggerCongress‘s authority that almost all those who are uninsured will, at 

some unknown point in the future, engagein a health care transaction. Asserting that 

―[t]here is no temporal limitation in the Commerce Clause,‖ the Government argues that 

because ―[e]veryone subject to this regulation is in or will be in the health care market,‖ 

they can be ―regulated in advance.‖ Tr. of Oral Arg. 109 (Mar. 27, 2012). 

The proposition that Congress may dictate the conductof an individual today because of 

prophesied future activity finds no support in our precedent. We have said that Congress 

can anticipate the effects on commerce of an economic activity. See, e.g., Consolidated 

Edison Co. v. NLRB, 305 U. S. 197 (1938) (regulating the labor practices of utility 

companies); Heart of Atlanta Motel, Inc. v. United States, 379 U. S. 241 (1964) (prohibiting 

discrimination byhotel operators); Katzenbach v. McClung, 379 U. S. 294 (1964) 

(prohibiting discrimination by restaurant owners). But we have never permitted Congress 

to anticipate that activity itself in order to regulate individuals not currentlyengaged in 

commerce. Each one of our cases, including those cited by JUSTICE GINSBURG, post, at 20–

21, involved preexisting economic activity. See, e.g., Wickard, 317  

U. S., at 127–129 (producing wheat); Raich, supra, at 25 (growing marijuana). 

Everyone will likely participate in the markets for food, clothing, transportation, shelter, 

or energy; that does not authorize Congress to direct them to purchase particular products 

in those or other markets today. The Commerce Clause is not a general license to regulate 

an individualfrom cradle to grave, simply because he will predictably engage in particular 

transactions. Any police power toregulate individuals as such, as opposed to their activities, 

remains vested in the States. 27 Cite as: 567 U. S. ____ (2012)  
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The Government argues that the individual mandatecan be sustained as a sort of 

exception to this rule, because health insurance is a unique product. According to 

theGovernment, upholding the individual mandate would not justify mandatory purchases 

of items such as cars or broccoli because, as the Government puts it, ―[h]ealth insurance is 

not purchased for its own sake like a car or broccoli; it is a means of financing health-care 

consumption and covering universal risks.‖ Reply Brief for United States 19. But cars and 

broccoli are no more purchased for their ―own sake‖ than health insurance. They 

arepurchased to cover the need for transportation and food.  

The Government says that health insurance and healthcare financing are ―inherently 

integrated.‖ Brief for United States 41. But that does not mean the compelled purchaseof 

the first is properly regarded as a regulation of thesecond. No matter how ―inherently 

integrated‖ health insurance and health care consumption may be, they arenot the same 

thing: They involve different transactions,entered into at different times, with different 

providers.And for most of those targeted by the mandate, significant health care needs will 

be years, or even decades, away. The proximity and degree of connection between the 

mandate and the subsequent commercial activity is too lacking to justify an exception of the 

sort urged by the Government. The individual mandate forces individuals into commerce 

precisely because they elected to refrain from commercial activity. Such a law cannot be 

sus- tained under a clause authorizing Congress to ―regulateCommerce.‖  

2 The Government next contends that Congress has the 

power under the Necessary and Proper Clause to enact theindividual mandate 

because the mandate is an ―integral part of a comprehensive scheme of economic 

regulation‖— 28  
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the guaranteed-issue and community-rating insurance reforms. Brief for United States 24. 

Under this argument, it is not necessary to consider the effect that an individual‘s 

inactivity may have on interstate commerce; it is enough that Congress regulate 

commercial activity in away that requires regulation of inactivity to be effective.  

The power to ―make all Laws which shall be necessary and proper for carrying into 

Execution‖ the powers enumerated in the Constitution, Art. I, §8, cl. 18, vests Congress 

with authority to enact provisions ―incidental to the [enumerated] power, and conducive to 

its beneficial exercise,‖ McCulloch, 4 Wheat., at 418. Although the Clause gives Congress 

authority to ―legislate on that vast mass of incidental powers which must be involved in the 

constitution,‖ it does not license the exercise of any ―great substantive and independent 

power[s]‖ beyond those specifically enumerated. Id., at 411, 421. Instead, the Clause is 

―‗merely a declaration, for the removal of all uncertainty, that the means of carrying into 

execution those [powers] otherwise granted are included in the grant.‘‖ Kinsella v. United 

States ex rel. Singleton, 361 U. S. 234, 247 (1960) (quoting VI Writings of James Madison 

383 (G. Hunt ed.1906)). 

As our jurisprudence under the Necessary and ProperClause has developed, we have 

been very deferential to Congress‘s determination that a regulation is ―necessary.‖We have 

thus upheld laws that are ―‗convenient, or useful‘ or ‗conducive‘ to the authority‘s ‗beneficial 

exercise.‘‖ Comstock, 560 U. S., at ___ (slip op., at 5) (quoting McCulloch, supra, at 413, 

418). But we have also carried out our responsibility to declare unconstitutional those laws 

that undermine the structure of government established by the Constitution. Such laws, 

which are not ―consist[ent] withthe letter and spirit of the constitution,‖ McCulloch, supra, 

at 421, are not ―proper [means] for carrying into Execution‖ Congress‘s enumerated powers. 

Rather, they are, ―in 29 Cite as: 567 U. S. ____ (2012)  
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the words of The Federalist, ‗merely acts of usurpation‘ which ‗deserve to be treated as 

such.‘‖ Printz v. United States, 521 U. S. 898, 924 (1997) (alterations omitted) (quoting The 

Federalist No. 33, at 204 (A. Hamilton)); see also New York, 505 U. S., at 177; Comstock, 

supra, at ___ (slip op., at 5) (KENNEDY, J., concurring in judgment) (―Itis of fundamental 

importance to consider whether essential attributes of state sovereignty are compromised 

by the assertion of federal power under the Necessary and Proper Clause . . .‖). 

Applying these principles, the individual mandate cannot be sustained under the 

Necessary and Proper Clause as an essential component of the insurance reforms. Each of 

our prior cases upholding laws under that Clause involved exercises of authority derivative 

of, and in serviceto, a granted power. For example, we have upheld provisions permitting 

continued confinement of those already in federal custody when they could not be safely 

released, Comstock, supra, at ___ (slip op., at 1–2); criminaliz-ing bribes involving 

organizations receiving federal funds, Sabri v. United States, 541 U. S. 600, 602, 605 (2004); 

and tolling state statutes of limitations while cases are pending in federal court, Jinks v. 

Richland County, 538  

U. S. 456, 459, 462 (2003). The individual mandate, by contrast, vests Congress with the 

extraordinary ability to create the necessary predicate to the exercise of an enumerated 

power. 

This is in no way an authority that is ―narrow in scope,‖ Comstock, supra, at ___ (slip op., 

at 20), or ―incidental‖ to the exercise of the commerce power, McCulloch, supra, at  

418. Rather, such a conception of the Necessary and Proper Clause would work a 

substantial expansion of federal authority. No longer would Congress be limited 

toregulating under the Commerce Clause those who by some preexisting activity bring 

themselves within the sphere of federal regulation. Instead, Congress could reach beyond 30 
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the natural limit of its authority and draw within its regulatory scope those who otherwise 

would be outside of it. Even if the individual mandate is ―necessary‖ to the Act‘s insurance 

reforms, such an expansion of federalpower is not a ―proper‖ means for making those 

reforms effective.  

The Government relies primarily on our decision in Gonzales v. Raich. In Raich, we 

considered ―comprehensive legislation to regulate the interstate market‖ in marijuana. 545 

U. S., at 22. Certain individuals sought anexemption from that regulation on the ground 

that theyengaged in only intrastate possession and consumption.We denied any exemption, 

on the ground that marijuanais a fungible commodity, so that any marijuana couldbe 

readily diverted into the interstate market. Congress‘sattempt to regulate the interstate 

market for marijuanawould therefore have been substantially undercut if it could not also 

regulate intrastate possession and consumption. Id., at 19. Accordingly, we recognized 

that―Congress was acting well within its authority‖ under the Necessary and Proper Clause 

even though its ―regulationensnare[d] some purely intrastate activity.‖ Id., at 22; see also 

Perez, 402 U. S., at 154. Raich thus did not involve the exercise of any ―great substantive 

and independentpower,‖ McCulloch, supra, at 411, of the sort at issue here. Instead, it 

concerned only the constitutionality of ―individual applications of a concededly valid 

statutory scheme.‖ Raich, supra, at 23 (emphasis added).  

Just as the individual mandate cannot be sustained as a law regulating the substantial 

effects of the failure to purchase health insurance, neither can it be upheld asa ―necessary 

and proper‖ component of the insurance reforms. The commerce power thus does not 

authorize the mandate. Accord, post, at 4–16 (joint opinion of SCALIA, KENNEDY, THOMAS, 

and ALITO, JJ., dissenting). 31 Cite as: 567 U. S. ____ (2012)  
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B That is not the end of the matter. Because the Commerce 

Clause does not support the individual mandate, itis necessary to turn to the 

Government‘s second argument: that the mandate may be upheld as within 

Congress‘senumerated power to ―lay and collect Taxes.‖ Art. I, §8,  

cl. 1.  

The Government‘s tax power argument asks us to view the statute differently than we 

did in considering its commerce power theory. In making its Commerce Clauseargument, 

the Government defended the mandate as aregulation requiring individuals to purchase 

health insurance. The Government does not claim that the taxingpower allows Congress to 

issue such a command. Instead, the Government asks us to read the mandate not as order-

ing individuals to buy insurance, but rather as imposing a tax on those who do not buy that 

product.  

The text of a statute can sometimes have more than one possible meaning. To take a 

familiar example, a law that reads ―no vehicles in the park‖ might, or might not, ban 

bicycles in the park. And it is well established that if a statute has two possible meanings, 

one of which violates the Constitution, courts should adopt the meaning thatdoes not do so. 

Justice Story said that 180 years ago: ―No court ought, unless the terms of an act rendered 

it unavoidable, to give a construction to it which should involve a violation, however 

unintentional, of the constitution.‖ Parsons v. Bedford, 3 Pet. 433, 448–449 (1830). Justice 

Holmes made the same point a century later: ―[T]he rule issettled that as between two 

possible interpretations of a statute, by one of which it would be unconstitutional and by 

the other valid, our plain duty is to adopt that whichwill save the Act.‖ Blodgett v. Holden, 

275 U. S. 142, 148 (1927) (concurring opinion). 

The most straightforward reading of the mandate isthat it commands individuals to 

purchase insurance. 32  
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After all, it states that individuals ―shall‖ maintain health insurance. 26 U. S. C. §5000A(a). 

Congress thought itcould enact such a command under the Commerce Clause, and the 

Government primarily defended the law on thatbasis. But, for the reasons explained above, 

the Commerce Clause does not give Congress that power. Under our precedent, it is 

therefore necessary to ask whether theGovernment‘s alternative reading of the statute—

that itonly imposes a tax on those without insurance—is a reasonable one.  

Under the mandate, if an individual does not maintain health insurance, the only 

consequence is that he must make an additional payment to the IRS when he pays his 

taxes. See §5000A(b). That, according to the Government,means the mandate can be 

regarded as establishing acondition—not owning health insurance—that triggers atax—the 

required payment to the IRS. Under that theory, the mandate is not a legal command to 

buy insurance.Rather, it makes going without insurance just another thing the Government 

taxes, like buying gasoline or earning income. And if the mandate is in effect just a tax hike 

on certain taxpayers who do not have health insurance, itmay be within Congress‘s 

constitutional power to tax. 

The question is not whether that is the most naturalinterpretation of the mandate, but only 

whether it is a ―fairly possible‖ one. Crowell v. Benson, 285 U. S. 22, 62 (1932). As we have 

explained, ―every reasonable construction must be resorted to, in order to save a statute 

from unconstitutionality.‖ Hooper v. California, 155 U. S. 648, 657 (1895). The Government 

asks us to interpret the mandate as imposing a tax, if it would otherwise violate the 

Constitution. Granting the Act the full measure of deference owed to federal statutes, it can 

be so read, for the reasons set forth below. Opinion of ROBERTS, C. J. 33 Cite as: 567 U. S. ____ (2012)  
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C The exaction the Affordable Care Act imposes on those 

without health insurance looks like a tax in many respects. The ―[s]hared responsibility 

payment,‖ as thestatute entitles it, is paid into the Treasury by ―taxpayer[s]‖ when they 

file their tax returns. 26 U. S. C. §5000A(b). It does not apply to individuals who do not 

pay federal income taxes because their household income is less than the filing threshold 

in the Internal Revenue Code. §5000A(e)(2). For taxpayers who do owe the payment, its 

amount is determined by such familiar factors astaxable income, number of dependents, 

and joint filing status. §§5000A(b)(3), (c)(2), (c)(4). The requirement topay is found in the 

Internal Revenue Code and enforced by the IRS, which—as we previously explained—

must assessand collect it ―in the same manner as taxes.‖ Supra, at 13–14. This process 

yields the essential feature of any tax:it produces at least some revenue for the 

Government. United States v. Kahriger, 345 U. S. 22, 28, n. 4 (1953). Indeed, the 

payment is expected to raise about $4 billionper year by 2017. Congressional Budget 

Office, Paymentsof Penalties for Being Uninsured Under the Patient Protection and 

Affordable Care Act (Apr. 30, 2010), in SelectedCBO Publications Related to Health Care 

Legislation,2009–2010, p. 71 (rev. 2010). It is of course true that the Act describes the 

payment asa ―penalty,‖ not a ―tax.‖ But while that label is fatal to the application of the 

Anti-Injunction Act, supra, at 12–13, it does not determine whether the payment may be 

viewedas an exercise of Congress‘s taxing power. It is up to Congress whether to apply 

the Anti-Injunction Act to anyparticular statute, so it makes sense to be guided by Con-

gress‘s choice of label on that question. That choice does not, however, control whether an 

exaction is within Congress‘s constitutional power to tax.Our precedent reflects this: In 

1922, we decided two Opinion of ROBERTS, C. J. 34 NATIONAL FEDERATION OF INDEPENDENT 
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challenges to the ―Child Labor Tax‖ on the same day. In the first, we held that a suit to 

enjoin collection of the socalled tax was barred by the Anti-Injunction Act. George, 259 U. 

S., at 20. Congress knew that suits to obstruct taxes had to await payment under the Anti-

InjunctionAct; Congress called the child labor tax a tax; Congress therefore intended the 

Anti-Injunction Act to apply. In the second case, however, we held that the same exaction, 

although labeled a tax, was not in fact authorized by Congress‘s taxing power. Drexel 

Furniture, 259 U. S., at 38. That constitutional question was not controlled by Congress‘s 

choice of label. 

We have similarly held that exactions not labeled taxes nonetheless were authorized by 

Congress‘s power to tax.In the License Tax Cases, for example, we held that federal licenses 

to sell liquor and lottery tickets—for which the licensee had to pay a fee—could be 

sustained as exercisesof the taxing power. 5 Wall., at 471. And in New York v. United States 

we upheld as a tax a ―surcharge‖ on out-ofstate nuclear waste shipments, a portion of which 

was paid to the Federal Treasury. 505 U. S., at 171. We thus ask whether the shared 

responsibility payment falls within Congress‘s taxing power, ―[d]isregarding the designa-

tion of the exaction, and viewing its substance and application.‖ United States v. 

Constantine, 296 U. S. 287, 294 (1935); cf. Quill Corp. v. North Dakota, 504 U. S. 298, 310 

(1992) (―[M]agic words or labels‖ should not ―disable an otherwise constitutional levy‖ 

(internal quotation marks omitted)); Nelson v. Sears, Roebuck & Co., 312 U. S. 359, 363 

(1941) (―In passing on the constitutionality of a tax law, we are concerned only with its 

practical operation,not its definition or the precise form of descriptive wordswhich may be 

applied to it‖ (internal quotation marksomitted)); United States v. Sotelo, 436 U. S. 268, 275 

(1978) (―That the funds due are referred to as a ‗penalty‘ Opinion of ROBERTS, C. J. 35 Cite as: 567 
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. . . does not alter their essential character as taxes‖).
7 
 

Our cases confirm this functional approach. For example, in Drexel Furniture, we focused on three 

practicalcharacteristics of the so-called tax on employing childlaborers that convinced us 

the ―tax‖ was actually a penalty. First, the tax imposed an exceedingly heavy burden—10 

percent of a company‘s net income—on those who employed children, no matter how small 

their infraction. Second, it imposed that exaction only on those who knowingly employed 

underage laborers. Such scienter requirements are typical of punitive statutes, because 

Congressoften wishes to punish only those who intentionally break the law. Third, this 

―tax‖ was enforced in part by theDepartment of Labor, an agency responsible for punishing 

violations of labor laws, not collecting revenue. 259  

U. S., at 36–37; see also, e.g., Kurth Ranch, 511 U. S., at 780–782 (considering, inter alia, 

the amount of the exaction, and the fact that it was imposed for violation of a separate 

criminal law); Constantine, supra, at 295 (same). 

The same analysis here suggests that the shared responsibility payment may for 

constitutional purposes be considered a tax, not a penalty: First, for most Americans the 

amount due will be far less than the price of insurance, and, by statute, it can never be 

more.
8 

It may often  

—————— 7 Sotelo, in particular, would seem to refute the joint dissent‘s contention that we have 

―never‖ treated an exaction as a tax if it was denominated a penalty. Post, at 20. We are not persuaded 

by the dissent‘s attempt to distinguish Sotelo as a statutory construction case from the bankruptcy 

context. Post, at 17, n. 5. The dissent itself treats the question here as one of statutory interpretation, 

and indeed also relieson a statutory interpretation case from the bankruptcy context. Post, at 23 

(citing United States v. Reorganized CF&I Fabricators of Utah, Inc., 518 U. S. 213, 224 (1996)). 8In 

2016, for example, individuals making $35,000 a year are expected to owe the IRS about $60 for any 

month in which they do not have health insurance. Someone with an annual income of $100,000 a 

year would likely owe about $200. The price of a qualifying insurance Opinion of ROBERTS, C. J. 36 
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be a reasonable financial decision to make the payment rather than purchase insurance, 

unlike the ―prohibitory‖ financial punishment in Drexel Furniture. 259 U. S., at  

37. Second, the individual mandate contains no scienter requirement. Third, the payment is 

collected solely by theIRS through the normal means of taxation—except thatthe Service is 

not allowed to use those means most suggestive of a punitive sanction, such as criminal 

prosecution. See §5000A(g)(2). The reasons the Court in Drexel Furniture held that what 

was called a ―tax‖ there was a penalty support the conclusion that what is called a ―penalty‖ 

heremay be viewed as a tax.9 
 

None of this is to say that the payment is not intended to affect individual conduct. Although the payment 

willraise considerable revenue, it is plainly designed to expand health insurance coverage. But taxes 

that seek to influence conduct are nothing new. Some of our earliest federal taxes sought to 

deter the purchase of imported manufactured goods in order to foster the growth of do-

mestic industry. See W. Brownlee, Federal Taxation in America 22 (2d ed. 2004); cf. 2 J. 

Story, Commentaries onthe Constitution of the United States §962, p. 434 (1833) (―the 

taxing power is often, very often, applied for otherpurposes, than revenue‖). Today, federal 

and state taxes can compose more than half the retail price of cigarettes,  

—————— policy is projected to be around $400 per month. See D. Newman, CRS Report for Congress, 

Individual Mandate and Related Information Requirements Under PPACA 7, and n. 25 (2011). 9We do 

not suggest that any exaction lacking a scienter requirement and enforced by the IRS is within the 

taxing power. See post, at 23–24 (joint opinion of SCALIA, KENNEDY, THOMAS, and ALITO, JJ., 

dissenting).Congress could not, for example, expand its authority to impose criminal fines by creating 

strict liability offenses enforced by the IRS rather than the FBI. But the fact the exaction here is paid 

like a tax, to theagency that collects taxes—rather than, for example, exacted by Department of Labor 

inspectors after ferreting out willful malfeasance—suggests that this exaction may be viewed as a tax. 
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not just to raise more money, but to encourage people to quit smoking. And we have upheld 

such obviously regulatory measures as taxes on selling marijuana and sawed-off shotguns. 

See United States v. Sanchez, 340 U. S. 42, 44– 45 (1950); Sonzinsky v. United States, 300 

U. S. 506, 513 (1937). Indeed, ―[e]very tax is in some measure regulatory. To some extent it 

interposes an economic impediment to the activity taxed as compared with others not 

taxed.‖ Sonzinsky, supra, at 513. That §5000A seeks to shape decisions about whether to 

buy health insurance does not mean that it cannot be a valid exercise of the taxing power. 

In distinguishing penalties from taxes, this Court hasexplained that ―if the concept of 

penalty means anything,it means punishment for an unlawful act or omission.‖ United 

States v. Reorganized CF&I Fabricators of Utah, Inc., 518 U. S. 213, 224 (1996); see also 

United States v. La Franca, 282 U. S. 568, 572 (1931) (―[A] penalty, as the word is here 

used, is an exaction imposed by statute aspunishment for an unlawful act‖). While the 

individual mandate clearly aims to induce the purchase of health insurance, it need not be 

read to declare that failing to doso is unlawful. Neither the Act nor any other law attaches 

negative legal consequences to not buying health insurance, beyond requiring a payment to 

the IRS. The Government agrees with that reading, confirming that ifsomeone chooses to 

pay rather than obtain health insurance, they have fully complied with the law. Brief for 

United States 60–61; Tr. of Oral Arg. 49–50 (Mar. 26,2012). 

Indeed, it is estimated that four million people each year will choose to pay the IRS 

rather than buy insurance. See Congressional Budget Office, supra, at 71. We would expect 

Congress to be troubled by that prospect if suchconduct were unlawful. That Congress 

apparently regards such extensive failure to comply with the mandate as Opinion of ROBERTS, 

C. J. 38 NATIONAL FEDERATION OF INDEPENDENT BUSINESS v. SEBELIUS Opinion of the Court  



tolerable suggests that Congress did not think it was creating four million outlaws. It 

suggests instead that theshared responsibility payment merely imposes a tax citizens may 

lawfully choose to pay in lieu of buying healthinsurance.  

The plaintiffs contend that Congress‘s choice of language—stating that individuals ―shall‖ 

obtain insuranceor pay a ―penalty‖—requires reading §5000A as punishing unlawful 

conduct, even if that interpretation would render the law unconstitutional. We have 

rejected a similar argument before. In New York v. United States we examined a statute 

providing that ―‗[e]ach State shall be responsible for providing . . . for the disposal of . . . 

low-level radioactive waste.‘‖ 505 U. S., at 169 (quoting 42 U. S. C. §2021c(a)(1)(A)). A State 

that shipped its waste to another State was exposed to surcharges by the receiving State,a 

portion of which would be paid over to the Federal Government. And a State that did not 

adhere to the statutory scheme faced ―[p]enalties for failure to comply,‖including increases 

in the surcharge. §2021e(e)(2); New York, 505 U. S., at 152–153. New York urged us to 

readthe statute as a federal command that the state legislature enact legislation to dispose 

of its waste, which would have violated the Constitution. To avoid that outcome, we 

interpreted the statute to impose only ―a series of incentives‖ for the State to take 

responsibility for its waste. We then sustained the charge paid to the Federal Government 

as an exercise of the taxing power. Id., at 169–174. We see no insurmountable obstacle to a 

similar approach here.
10 

 

—————— 10The joint dissent attempts to distinguish New York v. United States on the ground that 

the seemingly imperative language in that case wasin an ―introductory provision‖ that had ―no legal 

consequences.‖ Post, at 19. We did not rely on that reasoning in New York. See 505 U. S., at 169–

170. Nor could we have. While the Court quoted only the broad statement that ―[e]ach State shall be 

responsible‖ for its waste, that Opinion of ROBERTS, C. J. 39 Cite as: 567 U. S. ____ (2012) Opinion of 
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The joint dissenters argue that we cannot uphold§5000A as a tax because Congress did 

not ―frame‖ it assuch. Post, at 17. In effect, they contend that even if the Constitution 

permits Congress to do exactly what we interpret this statute to do, the law must be struck 

downbecause Congress used the wrong labels. An example may help illustrate why labels 

should not control here. Suppose Congress enacted a statute providing that every taxpayer 

who owns a house without energy efficient windows must pay $50 to the IRS. The amount 

due is adjusted based on factors such as taxable income and joint filing status, and is paid 

along with the taxpayer‘s income tax return. Those whose income is below the filing 

thresholdneed not pay. The required payment is not called a ―tax,‖a ―penalty,‖ or anything 

else. No one would doubt that this law imposed a tax, and was within Congress‘s power to 

tax. That conclusion should not change simply because Congress used the word ―penalty‖ to 

describe the payment. Interpreting such a law to be a tax would hardly ―[i]mpos[e] a tax 

through judicial legislation.‖ Post, at 25. Rather, it would give practical effect to the 

Legislature‘s enactment.  

Our precedent demonstrates that Congress had thepower to impose the exaction in 

§5000A under the taxing power, and that §5000A need not be read to do more thanimpose a 

tax. That is sufficient to sustain it. The ―question of the constitutionality of action taken by 

Congressdoes not depend on recitals of the power which it undertakes to exercise.‖ Woods v. 

Cloyd W. Miller Co., 333 U. S.  

—————— language was implemented through operative provisions that also use the words on which the 

dissent relies. See 42 U. S. C. §2021e(e)(1)(entitled ―Requirements for non-sited compact regions and non-

memberStates‖ and directing that those entities ―shall comply with the following requirements‖); §2021e(e)(2) 

(describing ―Penalties for failure tocomply‖). The Court upheld those provisions not as lawful commands,but as 

―incentives.‖ See 505 U. S., at 152–153, 171–173. Opinion of ROBERTS, C. J. 40 NATIONAL FEDERATION OF 
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138, 144 (1948). 

Even if the taxing power enables Congress to impose a tax on not obtaining health 

insurance, any tax must still comply with other requirements in the Constitution. Plaintiffs 

argue that the shared responsibility payment does not do so, citing Article I, §9, clause 4. 

That clause provides: ―No Capitation, or other direct, Tax shall be laid, unless in Proportion 

to the Census or Enumeration herein before directed to be taken.‖ This requirement means 

thatany ―direct Tax‖ must be apportioned so that each State pays in proportion to its 

population. According to the plaintiffs, if the individual mandate imposes a tax, it is adirect 

tax, and it is unconstitutional because Congress made no effort to apportion it among the 

States. 

Even when the Direct Tax Clause was written it was unclear what else, other than a 

capitation (also known asa ―head tax‖ or a ―poll tax‖), might be a direct tax. See Springer v. 

United States, 102 U. S. 586, 596–598 (1881).Soon after the framing, Congress passed a tax 

on ownership of carriages, over James Madison‘s objection that it was an unapportioned 

direct tax. Id., at 597. This Court upheld the tax, in part reasoning that apportioning sucha 

tax would make little sense, because it would have required taxing carriage owners at 

dramatically different rates depending on how many carriages were in their home State. 

See Hylton v. United States, 3 Dall. 171, 174 (1796) (opinion of Chase, J.). The Court was 

unanimous, and those Justices who wrote opinions either directly asserted or strongly 

suggested that only two forms of taxation were direct: capitations and land taxes. See id., at 

175; id., at 177 (opinion of Paterson, J.); id., at 183 (opinion of Iredell, J.). 

That narrow view of what a direct tax might be persisted for a century. In 1880, for 

example, we explained that ―direct taxes, within the meaning of the Constitution, are only 

capitation taxes, as expressed in that instrument, Opinion of ROBERTS, C. J. 41 Cite as: 567 U. S. 
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and taxes on real estate.‖ Springer, supra, at 602. In 1895, we expanded our interpretation 

to include taxes onpersonal property and income from personal property, inthe course of 

striking down aspects of the federal income tax. Pollock v. Farmers’ Loan & Trust Co., 158 

U. S. 601, 618 (1895). That result was overturned by the SixteenthAmendment, although 

we continued to consider taxes onpersonal property to be direct taxes. See Eisner v. Macom-

ber, 252 U. S. 189, 218–219 (1920).  

A tax on going without health insurance does not fall within any recognized category of 

direct tax. It is not a capitation. Capitations are taxes paid by every person, ―without regard 

to property, profession, or any other circumstance.‖ Hylton, supra, at 175 (opinion of Chase, 

J.) (emphasis altered). The whole point of the shared responsibility payment is that it is 

triggered by specific circumstances—earning a certain amount of income but not obtaining 

health insurance. The payment is also plainly not a tax on the ownership of land or 

personal property. The shared responsibility payment is thus not a direct taxthat must be 

apportioned among the several States.  

There may, however, be a more fundamental objection to a tax on those who lack health 

insurance. Even if onlya tax, the payment under §5000A(b) remains a burden that the 

Federal Government imposes for an omission, not an act. If it is troubling to interpret the 

Commerce Clause as authorizing Congress to regulate those who abstainfrom commerce, 

perhaps it should be similarly troubling topermit Congress to impose a tax for not doing 

something.  

Three considerations allay this concern. First, and most importantly, it is abundantly 

clear the Constitution does not guarantee that individuals may avoid taxation 

throughinactivity. A capitation, after all, is a tax that everyone must pay simply for 

existing, and capitations are expressly contemplated by the Constitution. The Court today 

holds that our Constitution protects us from federal Opinion of ROBERTS, C. J. 42 NATIONAL 
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regulation under the Commerce Clause so long as we abstain from the regulated activity. 

But from its creation, the Constitution has made no such promise with respect to taxes. See 

Letter from Benjamin Franklin to M. Le Roy (Nov. 13, 1789) (―Our new Constitution is now 

established . . . but in this world nothing can be said to be certain,except death and taxes‖). 

Whether the mandate can be upheld under the Commerce Clause is a question about the 

scope of federal authority. Its answer depends on whether Congress canexercise what all 

acknowledge to be the novel course of directing individuals to purchase insurance. 

Congress‘suse of the Taxing Clause to encourage buying something is, by contrast, not new. 

Tax incentives already promote,for example, purchasing homes and professional educa-

tions. See 26 U. S. C. §§163(h), 25A. Sustaining the mandate as a tax depends only on 

whether Congress has properly exercised its taxing power to encourage purchasing health 

insurance, not whether it can. Upholding theindividual mandate under the Taxing Clause 

thus does not recognize any new federal power. It determines that Congress has used an 

existing one.  

Second, Congress‘s ability to use its taxing power toinfluence conduct is not without 

limits. A few of our cases policed these limits aggressively, invalidating punitiveexactions 

obviously designed to regulate behavior otherwise regarded at the time as beyond federal 

authority.See, e.g., United States v. Butler, 297 U. S. 1 (1936); Drexel Furniture, 259 U. S. 

20. More often and more recently we have declined to closely examine the regulatory 

motiveor effect of revenue-raising measures. See Kahriger, 345  

U. S., at 27–31 (collecting cases). We have nonetheless maintained that ―‗there comes a time 

in the extension of the penalizing features of the so-called tax when it losesits character as 

such and becomes a mere penalty with the characteristics of regulation and punishment.‘‖ 
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Ranch, 511 U. S., at 779 (quoting Drexel Furniture, supra, at 38). 

We have already explained that the shared responsibility payment‘s practical 

characteristics pass muster as atax under our narrowest interpretations of the taxing 

power. Supra, at 35–36. Because the tax at hand is within even those strict limits, we need 

not here decide the precise point at which an exaction becomes so punitivethat the taxing 

power does not authorize it. It remains true, however, that the ―‗power to tax is not the 

power to destroy while this Court sits.‘‖ Oklahoma Tax Comm’n v. Texas Co., 336 U. S. 342, 

364 (1949) (quoting Panhandle Oil Co. v. Mississippi ex rel. Knox, 277 U. S. 218, 223 (1928) 

(Holmes, J., dissenting)).  

Third, although the breadth of Congress‘s power to taxis greater than its power to 

regulate commerce, the taxingpower does not give Congress the same degree of controlover 

individual behavior. Once we recognize that Congress may regulate a particular decision 

under the Commerce Clause, the Federal Government can bring its full weight to bear. 

Congress may simply command individuals to do as it directs. An individual who disobeys 

may be subjected to criminal sanctions. Those sanctions can include not only fines and 

imprisonment, but all the attendant consequences of being branded a criminal: deprivation 

of otherwise protected civil rights, such as the rightto bear arms or vote in elections; loss of 

employment opportunities; social stigma; and severe disabilities in othercontroversies, such 

as custody or immigration disputes.  

By contrast, Congress‘s authority under the taxingpower is limited to requiring an 

individual to pay money into the Federal Treasury, no more. If a tax is properlypaid, the 

Government has no power to compel or punishindividuals subject to it. We do not make 

light of the severe burden that taxation—especially taxation motivatedby a regulatory 

purpose—can impose. But imposition 44 NATIONAL FEDERATION OF INDEPENDENT BUSINESS 
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of a tax nonetheless leaves an individual with a lawful choice to do or not do a certain act, 

so long as he is willing to pay a tax levied on that choice.11 
 

The Affordable Care Act‘s requirement that certain individuals pay a financial penalty for not 

obtaining health insurance may reasonably be characterized as a tax. Because the 

Constitution permits such a tax, it is not our roleto forbid it, or to pass upon its wisdom or 

fairness.  

D JUSTICE GINSBURG questions the necessity of 

rejectingthe Government‘s commerce power argument, given that §5000A can be 

upheld under the taxing power. Post, at 37. But the statute reads more naturally as a 

command to buy insurance than as a tax, and I would uphold it as a command if the 

Constitution allowed it. It is only because the Commerce Clause does not authorize 

such a command that it is necessary to reach the taxing power question. And it is only 

because we have a duty to construe a statute to save it, if fairly possible, that §5000A 

can be interpreted as a tax. Without deciding the Commerce Clause question, I would 

find no basis to adopt such a saving construction. The Federal Government does not 

have the power toorder people to buy health insurance. Section 5000A would therefore 

be unconstitutional if read as a command. The Federal Government does have the 

power to impose atax on those without health insurance. Section 5000A is —————— 
11Of course, individuals do not have a lawful choice not to pay a taxdue, and may sometimes face 

prosecution for failing to do so (although not for declining to make the shared responsibility payment, see 

26  

U. S. C. §5000A(g)(2)). But that does not show that the tax restricts the lawful choice whether to undertake or 

forgo the activity on which the taxis predicated. Those subject to the individual mandate may lawfully forgo 

health insurance and pay higher taxes, or buy health insurance and pay lower taxes. The only thing they may 

not lawfully do is notbuy health insurance and not pay the resulting tax. 45 Cite as: 567 U. S. ____ (2012)  
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therefore constitutional, because it can reasonably be read as a tax.  

IV A  

The States also contend that the Medicaid expansionexceeds Congress‘s authority under 

the Spending Clause. They claim that Congress is coercing the States to adopt the changes 

it wants by threatening to withhold all of aState‘s Medicaid grants, unless the State accepts 

the new expanded funding and complies with the conditions that come with it. This, they 

argue, violates the basic principle that the ―Federal Government may not compel the 

Statesto enact or administer a federal regulatory program.‖ New York, 505 U. S., at 188.  

There is no doubt that the Act dramatically increasesstate obligations under Medicaid. 

The current Medicaid program requires States to cover only certain discretecategories of 

needy individuals—pregnant women, children, needy families, the blind, the elderly, and 

the disabled. 42 U. S. C. §1396a(a)(10). There is no mandatory coverage for most childless 

adults, and the States typicallydo not offer any such coverage. The States also enjoy 

considerable flexibility with respect to the coverage levels for parents of needy families. 

§1396a(a)(10)(A)(ii). On average States cover only those unemployed parents whomake less 

than 37 percent of the federal poverty level, and only those employed parents who make 

less than 63 percent of the poverty line. Kaiser Comm‘n on Medicaid and the Uninsured, 

Performing Under Pressure 11, and fig. 11(2012). 

The Medicaid provisions of the Affordable Care Act, incontrast, require States to expand 

their Medicaid programs by 2014 to cover all individuals under the age of 65with incomes 

below 133 percent of the federal poverty line.§1396a(a)(10)(A)(i)(VIII). The Act also 

establishes a new 46  
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―[e]ssential health benefits‖ package, which States must provide to all new Medicaid 

recipients—a level sufficientto satisfy a recipient‘s obligations under the individual man-

date. §§1396a(k)(1), 1396u–7(b)(5), 18022(b). The Affordable Care Act provides that the 

Federal Governmentwill pay 100 percent of the costs of covering these newly eligible 

individuals through 2016. §1396d(y)(1). In the following years, the federal payment level 

gradually decreases, to a minimum of 90 percent. Ibid. In light ofthe expansion in coverage 

mandated by the Act, the Federal Government estimates that its Medicaid spending will in-

crease by approximately $100 billion per year, nearly 40 percent above current levels. 

Statement of Douglas W.Elmendorf, CBO‘s Analysis of the Major Health Care Legislation 

Enacted in March 2010, p. 14, Table 2 (Mar.30, 2011). 

The Spending Clause grants Congress the power ―to pay the Debts and provide for the . . . 

general Welfare of theUnited States.‖ U. S. Const., Art. I, §8, cl. 1. We have long recognized 

that Congress may use this power to grantfederal funds to the States, and may condition 

such agrant upon the States‘ ―taking certain actions that Congress could not require them 

to take.‖ College Savings Bank, 527 U. S., at 686. Such measures ―encourage a Stateto 

regulate in a particular way, [and] influenc[e] a State‘s policy choices.‖ New York, supra, at 

166. The conditions imposed by Congress ensure that the funds are used by the States to 

―provide for the . . . general Welfare‖in the manner Congress intended. 

At the same time, our cases have recognized limits onCongress‘s power under the 

Spending Clause to secure state compliance with federal objectives. ―We have repeatedly 

characterized . . . Spending Clause legislation as‗much in the nature of a contract.‘‖ Barnes 

v. Gorman, 536 U. S. 181, 186 (2002) (quoting Pennhurst State School and Hospital v. 

Halderman, 451 U. S. 1, 17 (1981)). The 47 Cite as: 567 U. S. ____ (2012)  
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legitimacy of Congress‘s exercise of the spending power―thus rests on whether the State 

voluntarily and knowingly accepts the terms of the ‗contract.‘‖ Pennhurst, supra, at 17. 

Respecting this limitation is critical to ensuringthat Spending Clause legislation does not 

undermine the status of the States as independent sovereigns in our federal system. That 

system ―rests on what might at first seem a counterintuitive insight, that ‗freedom is 

enhanced by the creation of two governments, not one.‘ ‖ Bond, 564  

U. S., at ___ (slip op., at 8) (quoting Alden v. Maine, 527  

U. S. 706, 758 (1999)). For this reason, ―the Constitution has never been understood to 

confer upon Congress theability to require the States to govern according to Congress‘ 

instructions.‖ New York, supra, at 162. Otherwise the two-government system established 

by the Framers would give way to a system that vests power in one central government, 

and individual liberty would suffer.  

That insight has led this Court to strike down federal legislation that commandeers a 

State‘s legislative oradministrative apparatus for federal purposes. See, e.g., Printz, 521 U. 

S., at 933 (striking down federal legisla- tion compelling state law enforcement officers to 

perform federally mandated background checks on handgun purchasers); New York, supra, 

at 174–175 (invalidating provisions of an Act that would compel a State to either taketitle 

to nuclear waste or enact particular state waste regulations). It has also led us to scrutinize 

SpendingClause legislation to ensure that Congress is not using financial inducements to 

exert a ―power akin to undue influence.‖ Steward Machine Co. v. Davis, 301 U. S. 548, 590 

(1937). Congress may use its spending power to create incentives for States to act in 

accordance with federal policies. But when ―pressure turns into compulsion,‖ ibid., the 

legislation runs contrary to our system of federalism. ―[T]he Constitution simply does not 

give Congress the authority to require the States to regulate.‖ New York, 48  
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505 U. S., at 178. That is true whether Congress directly commands a State to regulate or 

indirectly coerces a State to adopt a federal regulatory system as its own.  

Permitting the Federal Government to force the Statesto implement a federal program 

would threaten the political accountability key to our federal system. ―[W]here theFederal 

Government directs the States to regulate, it maybe state officials who will bear the brunt 

of public disapproval, while the federal officials who devised the regulatory program may 

remain insulated from the electoral ramifications of their decision.‖ Id., at 169. 

SpendingClause programs do not pose this danger when a State hasa legitimate choice 

whether to accept the federal conditions in exchange for federal funds. In such a situation, 

state officials can fairly be held politically accountable for choosing to accept or refuse the 

federal offer. But when the State has no choice, the Federal Government can achieve its 

objectives without accountability, just as in New York and Printz. Indeed, this danger is 

heightenedwhen Congress acts under the Spending Clause, because Congress can use that 

power to implement federal policy it could not impose directly under its enumerated 

powers.  

We addressed such concerns in Steward Machine. That case involved a federal tax on 

employers that was abated if the businesses paid into a state unemployment plan that met 

certain federally specified conditions. An employersued, alleging that the tax was 

impermissibly ―driv[ing]the state legislatures under the whip of economic pressure into the 

enactment of unemployment compensation laws at the bidding of the central government.‖ 

301 U. S., at  

587. We acknowledged the danger that the Federal Government might employ its taxing 

power to exert a ―powerakin to undue influence‖ upon the States. Id., at 590. But we 

observed that Congress adopted the challenged tax andabatement program to channel 

money to the States thatwould otherwise have gone into the Federal Treasury for 49 Cite as: 

567 U. S. ____ (2012)  
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use in providing national unemployment services. Congress was willing to direct businesses 

to instead pay the money into state programs only on the condition that the money be used 

for the same purposes. Predicating tax abatement on a State‘s adoption of a particular type 

of unemployment legislation was therefore a means to ―safeguard [the Federal 

Government‘s] own treasury.‖ Id., at  

591. We held that ―[i]n such circumstances, if in no others, inducement or persuasion does 

not go beyond thebounds of power.‖ Ibid.  

In rejecting the argument that the federal law was a―weapon[] of coercion, destroying or 

impairing the autonomy of the states,‖ the Court noted that there was noreason to suppose 

that the State in that case acted otherthan through ―her unfettered will.‖ Id., at 586, 590. 

Indeed, the State itself did ―not offer a suggestion that inpassing the unemployment law 

she was affected by duress.‖ Id., at 589.  

As our decision in Steward Machine confirms, Congressmay attach appropriate 

conditions to federal taxing andspending programs to preserve its control over the use 

offederal funds. In the typical case we look to the States todefend their prerogatives by 

adopting ―the simple expedient of not yielding‖ to federal blandishments when theydo not 

want to embrace the federal policies as their own. Massachusetts v. Mellon, 262 U. S. 447, 

482 (1923). The States are separate and independent sovereigns. Sometimes they have to 

act like it.  

The States, however, argue that the Medicaid expansionis far from the typical case. They 

object that Congress has ―crossed the line distinguishing encouragement from coercion,‖ 

New York, supra, at 175, in the way it has structured the funding: Instead of simply 

refusing to grant the new funds to States that will not accept the new conditions, Congress 

has also threatened to withhold those States‘ existing Medicaid funds. The States claim 

that 50  
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this threat serves no purpose other than to force unwilling States to sign up for the 

dramatic expansion in health carecoverage effected by the Act. 

Given the nature of the threat and the programs atissue here, we must agree. We have 

upheld Congress‘sauthority to condition the receipt of funds on the States‘ complying with 

restrictions on the use of those funds,because that is the means by which Congress ensures 

that the funds are spent according to its view of the ―generalWelfare.‖ Conditions that do 

not here govern the useof the funds, however, cannot be justified on that ba- sis. When, for 

example, such conditions take the form ofthreats to terminate other significant independent 

grants,the conditions are properly viewed as a means of pressuring the States to accept 

policy changes. 

In South Dakota v. Dole, we considered a challenge to a federal law that threatened to 

withhold five percent of a State‘s federal highway funds if the State did not raise its 

drinking age to 21. The Court found that the condition was ―directly related to one of the 

main purposes for which highway funds are expended—safe interstate travel.‖ 483  

U. S., at 208. At the same time, the condition was not a restriction on how the highway 

funds—set aside for specific highway improvement and maintenance efforts—wereto be 

used.  

We accordingly asked whether ―the financial inducement offered by Congress‖ was ―so 

coercive as to pass the point at which ‗pressure turns into compulsion.‘‖ Id., at 211 (quoting 

Steward Machine, supra, at 590). By ―financial inducement‖ the Court meant the threat of 

losing five percent of highway funds; no new money was offered tothe States to raise their 

drinking ages. We found that the inducement was not impermissibly coercive, 

becauseCongress was offering only ―relatively mild encouragementto the States.‖ Dole, 483 

U. S., at 211. We observed that ―all South Dakota would lose if she adheres to her chosen 51 

Cite as: 567 U. S. ____ (2012)  
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course as to a suitable minimum drinking age is 5%‖ ofher highway funds. Ibid. In fact, the 

federal funds at stake constituted less than half of one percent of SouthDakota‘s budget at 

the time. See Nat. Assn. of State Budget Officers, The State Expenditure Report 59 (1987); 

South Dakota v. Dole, 791 F. 2d 628, 630 (CA8 1986). In consequence, ―we conclude[d] that 

[the] encouragement to state action [was] a valid use of the spending power.‖ Dole, 483 U. 

S., at 212. Whether to accept the drinking age change ―remain[ed] the prerogative of the 

States not merely in theory but in fact.‖ Id., at 211–212.  

In this case, the financial ―inducement‖ Congress haschosen is much more than 

―relatively mild encouragement‖—it is a gun to the head. Section 1396c of the Medicaid Act 

provides that if a State‘s Medicaid plan doesnot comply with the Act‘s requirements, the 

Secretary ofHealth and Human Services may declare that ―furtherpayments will not be 

made to the State.‖ 42 U. S. C. §1396c. A State that opts out of the Affordable Care Act‘s 

expansion in health care coverage thus stands to lose not merely ―a relatively small 

percentage‖ of its existing Medicaid funding, but all of it. Dole, supra, at 211. Medicaid 

spending accounts for over 20 percent of the averageState‘s total budget, with federal funds 

covering 50 to 83percent of those costs. See Nat. Assn. of State BudgetOfficers, Fiscal Year 

2010 State Expenditure Report, p. 11,Table 5 (2011); 42 U. S. C. §1396d(b). The Federal 

Government estimates that it will pay out approximately $3.3 trillion between 2010 and 

2019 in order to cover the costs of pre-expansion Medicaid. Brief for United States 10,  

n. 6. In addition, the States have developed intricatestatutory and administrative regimes 

over the course of many decades to implement their objectives under existingMedicaid. It is 

easy to see how the Dole Court could conclude that the threatened loss of less than half of 

one percent of South Dakota‘s budget left that State with a 52  
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―prerogative‖ to reject Congress‘s desired policy, ―not merely in theory but in fact.‖ 483 U. 

S., at 211–212. The threatened loss of over 10 percent of a State‘s overall budget, in 

contrast, is economic dragooning that leaves theStates with no real option but to acquiesce 

in the Medicaidexpansion.
12 

 

JUSTICE GINSBURG claims that Dole is distinguishablebecause here ―Congress has not 

threatened to withholdfunds earmarked for any other program.‖ Post, at 47. But that begs 

the question: The States contend that the expansion is in reality a new program and that 

Congress isforcing them to accept it by threatening the funds for the existing Medicaid 

program. We cannot agree that existingMedicaid and the expansion dictated by the 

Affordable Care Act are all one program simply because ―Congress styled‖ them as such. 

Post, at 49. If the expansion is not properly viewed as a modification of the existing 

Medicaid program, Congress‘s decision to so title it is irrelevant.13 
 

—————— 12 JUSTICE GINSBURG observes that state Medicaid spending will increase by only 0.8 percent 

after the expansion. Post, at 43. That not only ignores increased state administrative expenses, but also 

assumesthat the Federal Government will continue to fund the expansion at thecurrent statutorily 

specified levels. It is not unheard of, however, for the Federal Government to increase requirements in 

such a manner asto impose unfunded mandates on the States. More importantly, the size of the new 

financial burden imposed on a State is irrelevant inanalyzing whether the State has been coerced into 

accepting that burden. ―Your money or your life‖ is a coercive proposition, whether you have a single 

dollar in your pocket or $500. 13Nor, of course, can the number of pages the amendment occupies, or the 

extent to which the change preserves and works withinthe existing program, be dispositive. Cf. post, at 

49–50 (opinion of GINSBURG, J.). Take, for example, the following hypothetical amendment: ―All of a 

State‘s citizens are now eligible for Medicaid.‖ That change would take up a single line and would not 

alter any ―operational aspect[ ] of the program‖ beyond the eligibility requirements. Post, at  

49. Yet it could hardly be argued that such an amendment was a permissible modification of Medicaid, rather 

than an attempt to foist anentirely new health care system upon the States. 53 Cite as: 567 U. S. ____ (2012)  
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Here, the Government claims that the Medicaid expansion is properly viewed merely as a 

modification of the existing program because the States agreed that Congresscould change 

the terms of Medicaid when they signed on in the first place. The Government observes that 

the Social Security Act, which includes the original Medicaidprovisions, contains a clause 

expressly reserving ―[t]he right to alter, amend, or repeal any provision‖ of that statute. 42 

U. S. C. §1304. So it does. But ―if Congressintends to impose a condition on the grant of 

federal moneys, it must do so unambiguously.‖ Pennhurst, 451 U. S., at 17. A State 

confronted with statutory language reserving the right to ―alter‖ or ―amend‖ the pertinent 

provisionsof the Social Security Act might reasonably assume that Congress was entitled to 

make adjustments to the Medicaid program as it developed. Congress has in fact done so, 

sometimes conditioning only the new funding, other times both old and new. See, e.g., 

Social Security Amendments of 1972, 86 Stat. 1381–1382, 1465 (extending Medicaid 

eligibility, but partly conditioning only the new funding); Omnibus Budget Reconciliation 

Act of 1990, §4601, 104 Stat. 1388–166 (extending eligibility, and conditioning old and new 

funds).  

The Medicaid expansion, however, accomplishes a shiftin kind, not merely degree. The 

original program was designed to cover medical services for four particular categories of the 

needy: the disabled, the blind, the elderly, and needy families with dependent children. See 

42  

U. S. C. §1396a(a)(10). Previous amendments to Medicaid eligibility merely altered and 

expanded the boundaries of these categories. Under the Affordable Care Act, Medicaid is 

transformed into a program to meet the health careneeds of the entire nonelderly 

population with incomebelow 133 percent of the poverty level. It is no longer aprogram to 

care for the neediest among us, but rather anelement of a comprehensive national plan to 

provide uni54 NATIONAL FEDERATION OF INDEPENDENT BUSINESS v. SEBELIUS Opinion of 

ROBERTS, C. J.  



versal health insurance coverage.
14 

 

Indeed, the manner in which the expansion is structured indicates that while Congress may have 

styled the expansion a mere alteration of existing Medicaid, it recognized it was enlisting 

the States in a new health care program. Congress created a separate funding provisionto 

cover the costs of providing services to any personmade newly eligible by the expansion. 

While Congress pays 50 to 83 percent of the costs of covering individuals currently enrolled 

in Medicaid, §1396d(b), once the expansion is fully implemented Congress will pay 90 

percent of thecosts for newly eligible persons, §1396d(y)(1). The conditions on use of the 

different funds are also distinct. Congress mandated that newly eligible persons receive a 

level of coverage that is less comprehensive than the traditional Medicaid benefit package. 

§1396a(k)(1); see Brief forUnited States 9.  

As we have explained, ―[t]hough Congress‘ power tolegislate under the spending power is 

broad, it does not include surprising participating States with postacceptance or 

‗retroactive‘ conditions.‖ Pennhurst, supra, at  

25. A State could hardly anticipate that Congress‘s reservation of the right to ―alter‖ or 

―amend‖ the Medicaidprogram included the power to transform it so dramatically.JUSTICE 

GINSBURG claims that in fact this expansion is  

—————— 14 JUSTICE GINSBURG suggests that the States can have no objection to the Medicaid expansion, 

because ―Congress could have repealed Medicaid [and,] [t]hereafter, . . . could have enacted Medicaid II, 

a new program combining the pre-2010 coverage with the expanded coverage required by the ACA.‖ Post, 

at 51; see also post, at 38. But it would certainly not be that easy. Practical constraints would plainly 

inhibit,if not preclude, the Federal Government from repealing the existingprogram and putting every 

feature of Medicaid on the table for political reconsideration. Such a massive undertaking would hardly 

be ―ritualistic.‖ Ibid. The same is true of JUSTICE GINSBURG‘s suggestion thatCongress could establish 

Medicaid as an exclusively federal program. Post, at 44. 55 Cite as: 567 U. S. ____ (2012)  
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no different from the previous changes to Medicaid, such that ―a State would be hard put to 

complain that it lacked fair notice.‖ Post, at 56. But the prior change she discusses—

presumably the most dramatic alteration she could find—does not come close to working 

the transformation the expansion accomplishes. She highlights an amendment requiring 

States to cover pregnant women and increasing the number of eligible children. Ibid. But 

this modification can hardly be described as a major change in a program that—from its 

inception—provided health care for ―families with dependent children.‖ Previous Medicaid 

amendments simply do not fall into the same category as the one at stake here.  

The Court in Steward Machine did not attempt to ―fix the outermost line‖ where persuasion 

gives way to coercion. 301 U. S., at 591. The Court found it ―[e]nough for present purposes 

that wherever the line may be, this statute is within it.‖ Ibid. We have no need to fix a line 

either. It is enough for today that wherever that line may be, this statute is surely beyond 

it. Congress may not simply ―conscript state [agencies] into the national bureaucratic 

army,‖ FERC v. Mississippi, 456 U. S. 742, 775 (1982) (O‘Connor, J., concurring in 

judgment in part and dissenting in part), and that is what it is attempting to do with the 

Medicaid expansion.  

B Nothing in our opinion precludes Congress from offering 

funds under the Affordable Care Act to expand the availability of health care, and 

requiring that States accepting such funds comply with the conditions on their use. 

What Congress is not free to do is to penalize States that choosenot to participate in 

that new program by taking awaytheir existing Medicaid funding. Section 1396c gives 

theSecretary of Health and Human Services the authority to 56  
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do just that. It allows her to withhold all ―further [Medicaid] payments . . . to the State‖ if 

she determines that the State is out of compliance with any Medicaid requirement, 

including those contained in the expansion. 42 U. S. C. §1396c. In light of the Court‘s 

holding, the Secretary cannot apply §1396c to withdraw existing Medicaid fundsfor failure 

to comply with the requirements set out in the expansion. 

That fully remedies the constitutional violation we have identified. The chapter of the 

United States Code thatcontains §1396c includes a severability clause confirmingthat we 

need go no further. That clause specifies that ―[i]fany provision of this chapter, or the 

application thereof to any person or circumstance, is held invalid, the remainderof the 

chapter, and the application of such provision to other persons or circumstances shall not be 

affected thereby.‖§1303. Today‘s holding does not affect the continued application of §1396c 

to the existing Medicaid program. Nor does it affect the Secretary‘s ability to withdraw 

funds provided under the Affordable Care Act if a State that has chosen to participate in 

the expansion fails to comply withthe requirements of that Act. 

This is not to say, as the joint dissent suggests, that weare ―rewriting the Medicaid 

Expansion.‖ Post, at 48. Instead, we determine, first, that §1396c is unconstitutional when 

applied to withdraw existing Medicaid fundsfrom States that decline to comply with the 

expansion. We then follow Congress‘s explicit textual instruction to leave unaffected ―the 

remainder of the chapter, and theapplication of [the challenged] provision to other persons 

or circumstances.‖ §1303. When we invalidate an application of a statute because that 

application is unconstitutional, we are not ―rewriting‖ the statute; we are merely enforcing 

the Constitution.  

The question remains whether today‘s holding affectsother provisions of the Affordable 

Care Act. In considering 57 Cite as: 567 U. S. ____ (2012) Opinion of ROBERTS, C. J.  



that question, ―[w]e seek to determine what Congresswould have intended in light of the 

Court‘s constitutionalholding.‖ United States v. Booker, 543 U. S. 220, 246 (2005) (internal 

quotation marks omitted). Our ―touchstone for any decision about remedy is legislative 

intent, for a court cannot use its remedial powers to circum- vent the intent of the 

legislature.‖ Ayotte v. Planned Parenthood of Northern New Eng., 546 U. S. 320, 330 (2006) 

(internal quotation marks omitted). The questionhere is whether Congress would have 

wanted the rest of the Act to stand, had it known that States would have a genuine choice 

whether to participate in the new Medicaid expansion. Unless it is ―evident‖ that the 

answer is no, we must leave the rest of the Act intact. Champlin Refining Co. v. 

Corporation Comm’n of Okla., 286 U. S. 210, 234 (1932). 

We are confident that Congress would have wanted topreserve the rest of the Act. It is 

fair to say that Congress assumed that every State would participate in the Medicaid 

expansion, given that States had no real choice but todo so. The States contend that 

Congress enacted the restof the Act with such full participation in mind; they pointout that 

Congress made Medicaid a means for satisfying the mandate, 26 U. S. C. 

§5000A(f)(1)(A)(ii), and enacted no other plan for providing coverage to many low-income 

individuals. According to the States, this means that the entire Act must fall.  

We disagree. The Court today limits the financial pressure the Secretary may apply to 

induce States to acceptthe terms of the Medicaid expansion. As a practical matter, that 

means States may now choose to reject the expansion; that is the whole point. But that does 

not mean all or even any will. Some States may indeed decline toparticipate, either because 

they are unsure they will beable to afford their share of the new funding obligations,or 

because they are unwilling to commit the administra58  
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tive resources necessary to support the expansion. Other States, however, may voluntarily 

sign up, finding the ideaof expanding Medicaid coverage attractive, particularlygiven the 

level of federal funding the Act offers at the outset.  

We have no way of knowing how many States will accept the terms of the expansion, but 

we do not believe Congress would have wanted the whole Act to fall, simply because some 

may choose not to participate. The other reforms Congress enacted, after all, will remain 

―fully operative as a law,‖ Champlin, supra, at 234, and will still function in a way 

―consistent with Congress‘ basic objectives in enacting the statute,‖ Booker, supra, at 259. 

Confident that Congress would not have intended anything different, we conclude that the 

rest of the Act neednot fall in light of our constitutional holding.  

* * * The Affordable Care Act is constitutional in part 

andunconstitutional in part. The individual mandate cannot be upheld as an exercise of 

Congress‘s power under the Commerce Clause. That Clause authorizes Congress to 

regulate interstate commerce, not to order individuals to engage in it. In this case, 

however, it is reasonable to construe what Congress has done as increasing taxes on 

those who have a certain amount of income, but choose to go without health insurance. 

Such legislation is within Congress‘s power to tax.As for the Medicaid expansion, that 

portion of the Affordable Care Act violates the Constitution by threateningexisting 

Medicaid funding. Congress has no authority to order the States to regulate according to 

its instructions.Congress may offer the States grants and require the States to comply 

with accompanying conditions, but the States must have a genuine choice whether to 

accept the offer. The States are given no such choice in this case: 59 Cite as: 567 U. S. ____ 

(2012) Opinion of ROBERTS, C. J.  



They must either accept a basic change in the nature of Medicaid, or risk losing all 

Medicaid funding. The remedy for that constitutional violation is to preclude the Federal 

Government from imposing such a sanction. That remedydoes not require striking down 

other portions of the Affordable Care Act.  

The Framers created a Federal Government of limited powers, and assigned to this Court 

the duty of enforcingthose limits. The Court does so today. But the Court does not express 

any opinion on the wisdom of the Affordable Care Act. Under the Constitution, that 

judgment is reserved to the people. 

The judgment of the Court of Appeals for the Eleventh Circuit is affirmed in part and 

reversed in part.  

It is so ordered. _________________ _________________ 1 Cite as: 567 

U. S. ____ (2012)  
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Harrison, CPS, Karner respond to health-care ruling 
By Adriane Dorr 
  
The Supreme Court of the United States June 28 ruled largely to let stand the Patient Protection and Affordable Care Act (PPACA), the controversial 
health-care reform legislation.  
  
The 5-4 ruling on the individual mandate leaves intact two 
prominent pieces of the act: (1) the individual mandate itself, 
which requires that individuals either purchase health-care 
coverage or face a tax, and (2) the Health and Human 
Services' (HHS) Jan. 20 mandate, which requires virtually all 
health plans, including those of religious organizations, to 
cover contraceptive services and drugs that can cause 
abortions.  
  
LCMS President Rev. Dr. Matthew C. Harrison, who has 
been a bold proponent of religious liberty, issued a 
response, saying, "The Court's decision today guarantees 
that we will continue to bring awareness to the threat to 
religious liberty." He also noted that the HHS birth-control 
mandate, in particular, "runs counter to the biblical truth of 
the sanctity of human life, and creates a conflict of 
conscience for religious employers and insurers, who face 
steep penalties for non-compliance based upon their 
deeply-held religious convictions." 
  
Concordia Plan Services, the Synod's benefits provider, 
released a statement as well, noting that the organization 
will "continue to review the legislation and work to 
implement all applicable components of the Affordable Care 
Act for the Concordia Health Plan" and promised to help its 
members "navigate the changing landscape of health-care 
reform."   
  
Harrison also sits on the board of Conscience Cause -- a 
non-profit, non-partisan, public-policy advocacy organization 
comprising leaders from various faiths -- which today 
released a statement noting that the ruling has "opened the 
door to a government that sees no limit to the amount of 
freedoms it can take away." 
  
The ruling follows the release of an open letter -- drafted by Harrison and signed by more than 20 religious leaders -- in support of religious 
freedom. Titled "Free Exercise of Religion: Putting Beliefs into Practice," the document was released June 21, 2012, in advance of the Supreme 
Court's ruling. The letter can be found at lcms.org/hhsmandate.  
  
The letter's signatories included Cardinal Timothy M. Dolan, archbishop of New York and president of the U.S. Conference of Catholic Bishops, and the 
Most Rev. Robert J. Carlson, archbishop of St. Louis. Leaders from other Lutheran churches as well as the Orthodox Church in America, the Hispanic 
Evangelical Association, the Islamic Society of Washington Area and others also signed their names to the letter.  
  
Maggie Karner, LCMS Life and Health Ministries director, also reacted to the ruling, saying, "In our well-meaning and zealous strides to provide a 
solution to this [health-care] dilemma, we cannot selectively trample on the guaranteed freedoms of a singled-out population, particularly those who 
serve the public, but who, in the course of their service, carry deeply held religious convictions that value the sanctity of all human life."    
  
Adriane Dorr is managing editor of The Lutheran Witness. 

Posted June 28, 2012 / Updated July 2, 2012 
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FREE EXERCISE OF RELIGION: 
Putting Beliefs into Practice 

An Open Letter from Religious Leaders in the United States to All Americans 

 
June 21, 2012 

Dear Friends, 

Religious institutions are established because of religious beliefs and convictions. Such institutions 
include not only churches, synagogues, mosques, and other places of worship, but also schools and 
colleges, shelters and community kitchens, adoption agencies and hospitals, organizations that provide 
care and services during natural disasters, and countless other organizations that exist to put specific 
religious beliefs into practice. Many such organizations have provided services and care to both members 
and non-members of their religious communities since before the Revolutionary War, saving and 
improving the lives of countless American citizens. 

As religious leaders from a variety of perspectives and communities, we are compelled to make known 
our protest against the incursion of the United States Department of Health and Human Services (HHS) 
into the realm of religious liberty. HHS has mandated that religious institutions, with only a narrow 
religious exception, must provide access to certain contraceptive benefits, even if the covered medications 
or procedures are contradictory to their beliefs. We who oppose the application of this mandate to 
religious institutions include not only the leaders of religious groups morally opposed to contraception, 
but also leaders of other religious groups that do not share that particular moral conviction. 

That we share an opposition to the mandate to religious institutions while disagreeing about specific 
moral teachings is a crucial fact. Religious freedom is the principle on which we stand. Because of 
differing understandings of moral and religious authority, people of good will can and often do come to 
different conclusions about moral questions. Yet, even we who hold differing convictions on specific 
moral issues are united in the conviction that no religious institution should be penalized for refusing to 
go against its beliefs. The issue is the First Amendment, not specific moral teachings or specific products 
or services. 

The HHS mandate implicitly acknowledged that an incursion into religion is involved in the mandate. 
However, the narrowness of the proposed exemption is revealing for it applies only to religious organiza-
tions that serve or support their own members. In so doing, the government is establishing favored and 
disfavored religious organizations: a privatized religious organization that serves only itself is exempted 
from regulation, while one that believes it should also serve the public beyond its membership is denied a 
religious exemption. The so-called accommodation and the subsequent Advance Notice of Proposed 
Rulemaking (ANPRM) do little or nothing to alleviate the problem. 

http://www.lcms.org/Document.fdoc?src=lcm&id=1862&srcid=21313&srctid=1&erid=1466099&trid=7b8f5c37-3284-4db5-95bc-abd518c02e51
http://www.lcms.org/Document.fdoc?src=lcm&id=1862&srcid=21313&srctid=1&erid=1466099&trid=7b8f5c37-3284-4db5-95bc-abd518c02e51


No government should tell religious organizations either what to believe or how to put their beliefs into 
practice. We indeed hold this to be an unalienable, constitutional right. If freedom of religion is a 
constitutional value to be protected, then institutions developed by religious groups to implement their 
core beliefs in education, in care for the sick or suffering, and in other tasks must also be protected. Only 
by doing so can the free exercise of religion have any meaning. The HHS mandate prevents this free 
exercise. For the well-being of our country, we oppose the application of the contraceptive mandate to 
religious institutions and plead for its retraction. 

Sincerely yours, 

Leith Anderson 
President 
National Association of Evangelicals 

Imam Faizul R. Khan 
Founder and Leader 
Islamic Society of Washington Area 

Gary M. Benedict 
President 
The Christian and Missionary Alliance 
U.S. 

The Very Rev. Leonid 
Kishkovsky 
Director of External Affairs and 
Interchurch Relations 
Orthodox Church in America 

Bishop John F. Bradosky 
North American Lutheran Church 

Most Rev. William E. Lori 
Archbishop of Baltimore 
Chairman 
USCCB Ad Hoc Committee for 
Religious Liberty 

The Most Rev. Robert J. 
Carlson 
Archbishop of St. Louis 

Sister Maria Christine Lynch, 
l.s.p. 
Provincial Superior, Chicago Province 
Little Sisters of the Poor 

Cardinal Timothy M. Dolan 
Archbishop of New York 
President 
United States Conference of Catholic 
Bishops 

Sister Loraine Marie 
Maguire, l.s.p. 
Provincial Superior, Baltimore Province 
Little Sisters of the Poor 

Mother Agnes Mary 
Donovan, S.V. 
Superior General of the Sisters of Life 

The Rev. John A. Moldstad 
President  
Evangelical Lutheran Synod 

 
The Rev. Dr. Matthew C. Harrison, president of The Lutheran Church—Missouri Synod (LCMS), authored and issued “Free 
Exercise of Religion: Putting Beliefs into Practice,” an open letter to all Americans voicing opposition to the U.S. Department of 
Health and Human Services’ (HHS) contraceptive mandate and pleading for its retraction. Twenty-four religious leaders joined 
President Harrison in signing the letter, which was issued June 21, 2012. 

For more information about the LCMS response to the HHS contraceptive mandate, please visit www.lcms.org/hhsmandate or call 888-
THE LCMS (843-5267). 

Sister Barbara Anne Gooding, 
R.S.M. 
Director, Department of Religion 
Saint Francis Health System 

Deaconess Cheryl D. 
Naumann 
President 
Concordia Deaconess Conference 
The Lutheran Church—Missouri Synod 

Sister Margaret Regina 
Halloran, l.s.p. 
Provincial Superior, Brooklyn Province 
Little Sisters of the Poor 

The Rev. Samuel Rodriguez 
President 
NHCLC 
Hispanic Evangelical Association 

The Rev. Dr. Matthew C. 
Harrison 
President 
The Lutheran Church—Missouri Synod 

Sister Joseph Marie 
Ruessmann 
Generalate Secretary 
Religious Sisters of Mercy of Alma, 
Michigan 

Bishop Harry R. Jackson Jr. 
Senior Pastor, Hope Christian Church 

The Rev. Mark Schroeder 
President 



Bishop, Fellowship of International 
Churches 

Wisconsin Evangelical Lutheran Synod 

The Very Rev. Dr. John A. 
Jillions 
Chancellor 
Orthodox Church in America 
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In the Shadow of Death  

Chaplains Speak of Life Eternal 

War is hell, and no one can speak to it more articulately than a military chaplain who sees life and death through the lens of God’s love and eternal protection in Jesus 

Christ. 

Peacetime, too, can be a lesser hell for men and women serving in faraway lands or on distant seas, in dangerous skies, or even in another part of this country. 

Wherever he or she serves, a soldier is still a long way from home, from family, and from a Christian congregation. 

The Lutheran Church—Missouri Synod has a proud heritage of providing Christian witness and nurture to the soldiers and sailors 

who serve their country in war and peace. It’s a tradition almost as old as the Synod, dating to the first chaplain, Rev. Friedrich 

Wilhelm Richmann, who ministered with the 58th Regiment of the Ohio Volunteers during the Civil War. 

Appropriately, during this time of the war on terrorism, the ministry of LCMS military chaplains is documented in an exhibit at the 

Concordia Historical Institute (CHI), the archive of the Synod and U.S. Lutheranism. Opened in the fall of 2006, the exhibit is at the 

CHI building on the campus of Concordia Seminary in St. Louis and continues through the end of 2008. 

Dr. Martin Noland, CHI director, says Dr. Mark Schreiber, a retired Navy chaplain and director of the LCMS Ministry to the Armed 

Forces, proposed the exhibit. 

―It was a blessing to us to work with a department of the Synod,‖ Noland says. ―We contributed our knowledge; our staff did the 

research.‖ 

The intent of the exhibit is to highlight the often difficult and arduous ministry provided by military chaplains, Schreiber 

explains. ―We supplied documents and insights, while trying to represent the different services and ranks.‖ 

Among the holdings at CHI was the war diary of Richmann—―one of our treasures,‖ says Noland—plus items from eras of 

American history. To fill out the exhibit, CHI and the Ministry to the Armed Forces contacted active and retired chaplains 

for their help. The result was an abundance of material, as chaplains contributed or lent pictures, uniforms, medals, field 

kits, and other items. Schreiber was even spurred to complete a model of an aircraft carrier on which he served so it 

could be part of the exhibit. 

http://witness.lcms.org/pages/wPage.asp?ContentID=125&IssueID=13


The exhibit reflects chaplaincies during the Civil War, Spanish-American War, World Wars I and II, the Korean conflict, Vietnam, Desert Storm and, now, the war on 

terrorism. Patrice Russo, CHI executive secretary and interim museum manager, assembled the exhibit. 

―[Our chaplains have] touched people in unusual ways,‖ Noland observes. ―Chaplaincy is a mission opportunity for the Lutheran Church, and we have been able to 

make a significant contribution.‖ 

One example: the ministry of Ch Henry F. Gerecke, who served as chaplain to Germans who were tried for war crimes at 

Nuremberg after World War II. Gerecke spoke German, and 15 of the 21 prisoners indicated a Protestant background. 

Excerpts of Gerecke’s journals, on exhibit at CHI, tell of his regular rounds to the prisoners, of writing letters to their 

families, and accompanying them to their executions. 

Another chaplain, Oscar Schoech, served from 1948 to 1950 among Japanese prisoners. He also had the duty of 

accompanying them, including two Christians, to their executions. 

Chaplains are not directly assigned to combat, but their commitment to minister to ―their men‖ often exposes them to 

danger. Ch Roger W. Heinz was killed in action in 1969. Others were wounded in action or cited for bravery. 

Even in peacetime, chaplains can face rigorous duty. Ch Alfred R. Saeger served in Antarctica during 1957 and 1958. A 

photo in the CHI exhibit shows Ch Milton S. Ernst-meyer being lowered on a sling from a military helicopter to conduct 

services on a submarine at sea. 

A number of well-known LCMS leaders served as chaplains. Dr. John W. Behnken, LCMS president from 1935 to 1962, and Dr. Walter A. Maier, Lutheran Hour speaker 

from 1930 to 1949, served as base chaplains early in their careers. 

Arthur Carl Piepkorn, Martin Scharlemann, and Richard Klann served as chaplains before their service as professors at Concordia Seminary, 

St. Louis. Dr. Gerhardt W. Hyatt became a of Major General and Army Chief of Chaplains during his service from 1945 to 1975, and in 

retirement headed the Synod’s Forward in Remembrance campaign, served as president of Concordia College, St. Paul, and as a Synod vice 

president from 1981 to 1985. 

Former chaplains have served in executive staff positions with the Synod, as executive editor of The Lutheran Witness, as seminary 

professors, and district presidents. Just as important, many are serving, or have served, as parish pastors. 

―LCMS clergy are highly regarded in the chaplaincy,‖ says Noland. ―They understand discipline, respect separation of church and state, and 

are well-educated.‖ 

The CHI exhibit includes information about Lutheran Service Centers, which were sponsored jointly by the National Lutheran Council Service 

Commission and the LCMS Army-Navy Commission. During World War II and the Korean War, they served as a ―Lutheran USO.‖ Staffed by 

volunteers, the centers provided a place for servicemen and -women to gather for worship and recreation. They’re of special interest to 

Noland because his father, a Navy serviceman during the Korean War, met his mother, a volunteer, at a center in San Francisco. 

According to current plans, a new CHI museum will open in fall 2008 at the LCMS International Center in Kirkwood, Mo. CHI will continue to 

offer special exhibits at its current building. The changes will also allow more archival space in the current building. 

For More Information 

 •  About Concordia Historical Institute, visit http://chi.lcms.org or write to Concordia Historical Institute, 804 Seminary Place, St. Louis, MO 

63105. 

 •  About LCMS Ministry to the Armed Forces, visit www.lcmsworldmission.org/armedforces or contact the office at 1333, S. Kirkwood Road, 

St. Louis, MO 63122. 

--- 

 

„Ministry by Mail‟ 

Ministry to the Armed Forces relies on Lutherans and their congregations to supply names and addresses of members in the military. Nancy 

Rowley, assistant to the MAF director, manages the ―Ministry by Mail‖ program, which first sends devotional material and a Luther medallion 

for soldiers’ dog tags. Then quarterly mailings provide Portals of Prayer and the ―So Help Me God‖ newsletter, edited by Ch Ted Wuerffel, 

MAF assistant director. 

Send the address of your family member or congregation members who are on active duty to ―Ministry by Mail,‖ 1333 S. Kirkwood Road, St. Louis, MO 63122. 

--- 

 

http://www.lcmsworldmission.org/armedforces


Seeking the Best: Military Chaplaincy 

Professional counselor, staff officer, and headache-reliever for the commanding officer.‖ Those are just a few ways Dr. Mark Schreiber describes a military chaplain. Add 

to that advisor on marriage and children, comforter of the lonely and fearful, baptizer, worship leader, and conveyer of God’s love in Jesus Christ. 

―As ordained pastors, chaplains conduct worship wherever they can pull people together—on the backs of trucks, 

fantails of ships, in the air,‖ says Schreiber, a retired Navy chaplain and director of the LCMS Ministry to the Armed 

Forces (MAF). ―But they also wear a second hat, as a trained staff officer to the commanding officer. They are a big 

resource and relied upon for professional advice.‖ 

The Synod has 231 endorsed chaplains, including 75 full-time in the Army, Navy, and Air Force, plus 105 Reserve 

chaplains (15 now on active duty). Others serve in Veterans Administration hospitals, the Civil Air Patrol, and the 

Bureau of Federal Prisons. 

By Department of Defense requirement, today’s chaplains must have two years of parish experience before entering 

the military.  

―The chaplain is a pastor,‖ Schreiber emphasizes. ―We seek to recruit, train, and support the best pastors to be 

chaplains.‖ The DOD also has physical and age requirements. 

All chaplain candidates must receive MAF endorsement. The process includes evaluations from their district president, circuit counselor, and three other pastors. The 

Commission on Ministry to the Armed Forces interviews all candidates and endorses them for service. Once accepted, they choose a military branch and begin active or 

reserve duty as positions become available. 

Chaplains receive basic training according to the branch they will serve. Upon entering the military, they could be in a combat zone within 12 months. 

―Pray for our chaplains, asking God to provide them with the courage and strength to serve in a just and noble way,‖ 

Schreiber requests. ―Combat can change perspectives—ugly things happen. Everyone has stress in a combat zone. The 

ministry of the Gospel to our men and women in uniform is the chaplain’s number-one priority. Pray that our chaplains stay 

focused on this priority as they seek to penetrate the military environment with the Gospel of our Lord and Savior, Christ 

Jesus.‖ 

Schreiber emphasizes that prayers for chaplains—and the soldiers they serve—need to continue beyond combat tours. ―Life 

doesn’t simply return to normal once their tour is done,‖ he says. 

The LCMS and the Evangelical Lutheran Church in America (ELCA) are developing a support system for chaplains and 

veterans, Schreiber says. The goal is a nationwide system of counselors—people who also experienced war—to ease re-entry 

to civilian life and to readjust to marriage, family, congregations, and civilian ministry. 

―Prayer is always important, but it must be united with proactive ministry,‖ Schreiber adds. 

 

Roland Lovstad 
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Operation Barnabas 

 

What is Operation Barnabas? 

 

 

Frequently asked questions video 

Operation Barnabas is a network of care to our nation’s military members and their families. We reach out to all branches of the military, 

with a special emphasis on our Reserve members and their families. You may ask: “Why is it called Operation Barnabas?” Barnabas was 

Paul’s companion, who helped him in his missionary journey. His name means “son of encouragement.” We hope to encourage our military 

and their families with the Gospel in action! 

Goals of Operation Barnabas: 

http://www.lcms.org/page.aspx?pid=732


1. Provide care and support to mobilized pastors (Reserve chaplains), their families and their congregations through the Operation 
Barnabas-trained district counselor and the LCMS 
district president. The LCMS has more than 90 pastors who serve as Reserve chaplains in the Armed Forces.  

2. Provide training and support to Lutheran congregations who want to care for military and military families in their congregations 
and communities. In 2009, more than 50 congregations sent members to receive training in how to reach out and care for those in 
need.  

3. Serve as a resource to other organizations that provide care to military families.  

  

With God’s blessing, Operation Barnabas achieves these goals by serving together with Lutheran Hour Ministries and other partners and by 
providing training for pastors and other church workers through district workshops. 

We provide resources, support and training for: 

 Congregations whose pastors are mobilized;  

 Mobilized Reserve pastors and their families;  

 Congregations who want to care for military families in their area; and  

 Church leaders who desire more information and training to equip their congregations to reach out to our military.  

Congregations Military Families  
JOIN OPERATION BARNABAS AND MAKE A DIFFERENCE IN THEIR LIVES 

America’s sons and daughters are in harm’s way in faraway lands. Their families wait in places like Iowa, Minnesota, in our communities. 
Many families don’t have easy access to base support structures. They feel very alone. 

You can make a difference. Help us to reach out to these spouses and their children who wait for their loved one to return home. Your church 
can literally bring hope and friendship to those in the greatest struggle of their lives. 

HOW DO WE GET INVOLVED? 

We will offer a District Workshop in your area in the near future. In that workshop, we will help you find ways to connect with military 
families in your area, help you assess your resources, and offer ways to reach out to military families with the love of Christ. There is a small 
charge for the workshop, and you will receive a congregational planning workbook. In addition, you will meet your Distict Barnabas 
Counselor. He will serve as a resource for your congregation as you move forward with this ministry. To get started, simply fill out the form 
below, and we’ll be in touch shortly! 
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10 Minutes With ... Rev. Jeff Williams (web exclusive story)  

by Adriane Dorr 

Chaplain Lieutenant Colonel Jeff Williams was raised in the western suburbs of Chicago.  While in third grade, he decided he wanted to 

become a pastor, and he did, graduating in 1992 from Concordia Theological Seminary, Fort Wayne. Rev. Williams served congregations in 

Kansas, Wisconsin and Colorado and then on the faculty of Concordia University Wisconsin.  

  

He joined the Civil Air Patrol (CAP) in 1977 and was later appointed as a chaplain in 1994 to serve units in Kansas and Colorado.  His CAP 

awards include Exceptional Service, Commander Commendation and Achievement Awards; the Gill Robb Wilson Certificate (the highest senior 

member training award); life saving, Air Search and Rescue and numerous activity ribbons.   

The following is an edited Lutheran Witness (LW) interview with Williams (JW): 

 

LW: Give us a brief history of the Civil Air Patrol.  

JW:  The Civil Air Patrol (CAP) grew out of efforts by Gill Robb Wilson and the Aircraft Owners and Pilots Association in the months preceding 

World War II.  The founders were very aware the United States was not ready for the war that everyone expected, so they decided to offer 

the services of civilian pilots and airplanes for domestic use.  CAP was chartered on Dec. 1, 1941, six days before the attack on Pearl Harbor.  

During the opening days of the war, CAP was tasked with spotting German submarines that lurked off the East Coast.  Using light civilian 

aircraft, CAP is credited with sinking one submarine and locating survivors of 369 ships. 

Consequently, the first aerial photographs of ground zero on Sept. 11, 2001, were taken from a CAP Cessna 172.  CAP also provided support 

on the ground and in the air for Hurricane Katrina, the floods in North and South Dakota and during the Gulf oil spill.   

 

LW: The LCMS has a number of men who are endorsed to be chaplains in the CAP. What is their role?  

JW:  According to the LCMS Ministry to the Armed Forces website, there are 29 LCMS pastors serving as chaplains.  Although the CAP 

chaplain is a volunteer and receives no pay or benefits for his service, he still has to meet the same educational and ecclesiastical 

endorsements as an active duty, Reserve, National Guard or Veterans Administration chaplain.  This means the chaplain must have a Master 

of Divinity degree and be endorsed by the Synod.   

In Emergency Services, the chaplain is available to support the cadet and senior members who are working to support the community.  

During the recent Gulf oil spill, CAP provided several chaplains to support CAP, the Coast Guard and others who were trying to minimize the 

damage to property and life.  The chaplain may be called upon for prayers, for services, for counseling, for that friendly ear or to be part of an 

incident debriefing team. 

CAP chaplains may be on the front lines at a disaster, while non-CAP clergy are not allowed in the area because they do not have training.  

Chaplains may be trained in Critical Incident Stress Management, helping first-responders deal with the horrors of natural and man-made 

destruction.  We are trained to function in a pluralistic society while maintaining the integrity of our confession, never compromising the truth 

of the Gospel. 

 

LW: Why are CAP chaplains so necessary? 

JW: The chaplain provides a reminder of God to those who are serving their country or community.  Countless active duty military have 

spoken of the comfort they have received from the chaplains who are present as they face danger.  Although CAP is a civilian, non-combatant 

organization, CAP members face the stresses of long hours and dangerous missions to save the lives of those in trouble.  CAP members often 

http://witness.lcms.org/pages/wPage.asp?ContentID=1149&IssueID=61


are asked to search for a downed airplane in the same weather that caused an airplane accident.  CAP members are asked to fly blood or 

vaccines at night, in poor weather or conditions of urgency.  Chaplains support these missions.   

 

LW: What do these men and women need to hear with regard to matters of faith?  

JW:  Cadets and senior members, like the world at large, need to know of God's grace and mercy as found in Christ Jesus alone.  The CAP 

chaplain proclaims salvation by grace through faith for the sake of Christ.  In the various chapel services he prepares, the chaplain proclaims 

the same Law and Gospel that any Lutheran pastor proclaims any time he is so privileged to serve God's people.  The CAP chaplain may be 

conducting that service in a classroom a hotel lobby, an airplane hangar or outside.  No matter, we preach Christ and Him crucified for the 

forgiveness of sins. 

 

LW: As the Colorado Wing chaplain, in what sorts of situations have you found yourself bringing Christ to those in need? 

JW: Two weeks after being named as the Colorado Wing chaplain, there was a wild fire in Boulder that destroyed over 160 homes.  CAP was 

called out to help with relief supplies, sorting donated food and clothing and distributing it to those who had lost everything.  We were on the 

job for two weeks.  As each new shift came on, I would offer a prayer.  During the lull in activities, I was able to speak of God's love, grace 

and mercy even in the midst of the raging fire.  As a chaplain, I was able to care for our members by making sure they were hydrated, rested 

and receiving proper nutrition.  I was able to care for our members by offering prayers, encouragement, short devotions and Scripture 

readings.   

 

LW: Why is the LCMS continued involvement in CAP needed? 

JW:  We, as Lutherans, have the full and complete truth of salvation by grace through faith for the sake of Christ.  We have the proper 

understanding of the means of grace whereby the Holy Spirit calls us and preserves us in faith in Christ Jesus.  As both Lutherans and non-

Lutherans serve their communities, we need to support them with prayer.  We need to be there in the prophetic role of pastor, applying God's 

Word to various situations.  We need to be there in the priestly role by representing the people entrusted to us to our heavenly Father.  We 

need to be ready to answer the questions posed by those who do not know Christ Jesus.  We need to proclaim God's rich grace and favor 

when the opportunity arises to provide chapel services. By providing chaplains, The Lutheran Church--Missouri Synod shows that God cares 

for His people and that in the same way Jesus walked with mankind, we walk with our neighbors to represent Christ to them. 

 

LW: What is the greatest joy of being able to bring Christ to the suffering? 

JW:  I get to bring Christ to those who are uncertain, who don't know Him, who sit in the darkness of sin.  By being there, by listening, by 

answering their questions, I can show them the hope that comes from faith. 

Everyone is suffering from something, be it ill health, a wildfire or waiting for word that a downed airplane has been found with survivors.  

Everyone has doubts; everyone feels the effects of sin.  Every chaplain, every pastor, can tell stories of burdens lifted, hope restored and 

lives changed because we preach the cross of Christ Jesus.  That is to say, the joys of CAP chaplaincy are the joys of being a pastor. 

--- 

About the Author: Adriane Dorr (adriane.dorr@lcms.org) is the managing editor of The Lutheran Witness.  

December 2011 
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An extensive new survey by the Pew Forum on Religion & Public Life details statistics on religion in America and explores the shifts taking place in the 

U.S. religious landscape. Based on interviews with more than 35,000 Americans age 18 and older, the U.S. Religious Landscape Survey finds that 

religious affiliation in the U.S. is both very diverse and extremely fluid. 

Key Findings and Statistics on Religion in America 



More than one-quarter of American adults (28%) have left the faith in which they were raised in favor of another religion - or no religion at all. If change 

in affiliation from one type of Protestantism to another is included, 44% of adults have either switched religious affiliation, moved from being unaffiliated 

with any religion to being affiliated with a particular faith, or dropped any connection to a specific religious tradition altogether. 

The survey finds that the number of people who say they are unaffiliated with any particular faith today (16.1%) is more than double the number who 

say they were not affiliated with any particular religion as children. Among Americans ages 18-29, one-in-four say they are not currently affiliated with 

any particular religion. 

The Landscape Survey confirms that the United States is on the verge of becoming a minority Protestant country; the number of Americans who report 

that they are members of Protestant denominations now stands at barely 51%. Moreover, the Protestant population is characterized by significant 

internal diversity and fragmentation, encompassing hundreds of different denominations loosely grouped around three fairly distinct religious traditions - 

evangelical Protestant churches (26.3% of the overall adult population), mainline Protestant churches (18.1%) and historically black Protestant 

churches (6.9%). 

While those Americans who are unaffiliated with any particular religion have seen the greatest growth in numbers as a result of changes in affiliation, 

Catholicism has experienced the greatest net losses as a result of affiliation changes. While nearly one-in-three Americans (31%) were raised in the 

Catholic faith, today fewer than one-in-four (24%) describe themselves as Catholic. These losses would have been even more pronounced were it not 

for the offsetting impact of immigration. The Landscape Survey finds that among the foreign-born adult population, Catholics outnumber Protestants by 

nearly a two-to-one margin (46% Catholic vs. 24% Protestant); among native-born Americans, on the other hand, the statistics show that Protestants 

outnumber Catholics by an even larger margin (55% Protestant vs. 21% Catholic). Immigrants are also disproportionately represented among several 

world religions in the U.S., including Islam, Hinduism and Buddhism. 

Although there are about half as many Catholics in the U.S. as Protestants, the number of Catholics nearly rivals the number of members of 

evangelical Protestant churches and far exceeds the number of members of both mainline Protestant churches and historically black Protestant 

churches. The U.S. also includes a significant number of members of the third major branch of global Christianity - Orthodoxy - whose adherents now 

account for 0.6% of the U.S. adult population. American Christianity also includes sizeable numbers of Mormons (1.7% of the adult population), 

Jehovah's Witnesses (0.7%) and other Christian groups (0.3%). 

Like the other major groups, people who are unaffiliated with any particular religion (16.1%) also exhibit remarkable internal diversity. Although one-

quarter of this group consists of those who describe themselves as either atheist or agnostic (1.6% and 2.4% of the adult population overall, 

respectively), the majority of the unaffiliated population (12.1% of the adult population overall) is made up of people who simply describe their religion 

as "nothing in particular." This group, in turn, is fairly evenly divided between the "secular unaffiliated," that is, those who say that religion is not 

important in their lives (6.3% of the adult population), and the "religious unaffiliated," that is, those who say that religion is either somewhat important or 

very important in their lives (5.8% of the overall adult population). 

Even smaller religions in the U.S. reflect considerable internal diversity. For instance, most Jews (1.7% of the overall adult population) identify with one 

of three major groups: Reform, Conservative or Orthodox Judaism. Similarly, more than half of Buddhists (0.7% of the overall adult population) belong 

to one of three major groups within Buddhism: Zen, Theravada or Tibetan Buddhism. Muslims (0.6% of the overall adult population) divide primarily 

into two major groups: Sunni and Shia. 

A Very Competitive Religious Marketplace 

 



The survey finds that constant movement characterizes the American religious marketplace, as every major religious group is simultaneously gaining 

and losing adherents. Those that are growing as a result of religious change are simply gaining new members at a faster rate than they are losing 

members. Conversely, those that are declining in number because of religious change simply are not attracting enough new members to offset the 

number of adherents who are leaving those particular faiths. 

To illustrate this point, one need only look at the biggest gainer in this religious competition - the unaffiliated group. People moving into the unaffiliated 

category outnumber those moving out of the unaffiliated group by more than a three-to-one margin. At the same time, however, a substantial number 

of people (nearly 4% of the overall adult population) say that as children they were unaffiliated with any particular religion but have since come to 

identify with a religious group. This means that more than half of people who were unaffiliated with any particular religion as a child now say that they 

are associated with a religious group. In short, the Landscape Survey shows that the unaffiliated population has grown despite having one of the lowest 

retention rates of all "religious" groups. 

Another example of the dynamism of the American religious scene is the experience of the Catholic Church. Other surveys - such as the General 

Social Surveys, conducted by the National Opinion Research Center at the University of Chicago since 1972 - find that the Catholic share of the U.S. 

adult population has held fairly steady in recent decades at around 25%. What this apparent stability obscures, however, is the large number of people 

who have left the Catholic Church. Approximately one-third of the survey respondents who say they were raised Catholic no longer describe 

themselves as Catholic. This means that roughly 10% of all Americans are former Catholics. These losses, however, have been partly offset by the 

number of people who have changed their affiliation to Catholicism (2.6% of the adult population) but more importantly by the disproportionately high 

number of Catholics among immigrants to the U.S. The result is that the overall percentage of the population that identifies as Catholic has remained 

fairly stable. 

In addition to detailing the current religious makeup of the U.S. and describing the dynamic changes in religious affiliation, the findings from the 

Landscape Survey also provide important clues about the future direction of religious affiliation in the U.S. By detailing the age distribution of different 

religious groups, for instance, the study's statistics on religion show that more than six-in-ten Americans age 70 and older (62%) are Protestant but that 

this number is only about four-in-ten (43%) among Americans ages 18-29. Conversely, young adults ages 18-29 are much more likely than those age 

70 and older to say that they are not affiliated with any particular religion (25% vs. 8%). If these generational patterns persist, recent declines in the 

number of Protestants and growth in the size of the unaffiliated population may continue. 

Major changes in the makeup of American Catholicism also loom on the horizon. Latinos, who already account for roughly one-in-three adult Catholics 

overall, may account for an even larger share of U.S. Catholics in the future. For while Latinos represent roughly one-in-eight U.S. Catholics age 70 

and older (12%), they account for nearly half of all Catholics ages 18-29 (45%). 

Finally, the Landscape Survey documents how immigration is adding even more diversity to the American religious quilt. For example, Muslims, 

roughly two-thirds of whom are immigrants, now account for roughly 0.6% of the U.S. adult population; and Hindus, more than eight-in-ten of whom are 

foreign born, now account for approximately 0.4% of the population. 

Other Survey Highlights 
Other highlights in the report include 

 Men are significantly more likely than women to claim no religious affiliation. Nearly one-in-five men say they have no formal religious 
affiliation, compared with roughly 13% of women.  

 Among people who are married, nearly four-in-ten (37%) are married to a spouse with a different religious affiliation. (This figure includes 
Protestants who are married to another Protestant from a different denominational family, such as a Baptist who is married to a Methodist.) 
Hindus and Mormons are the most likely to be married (78% and 71%, respectively) and to be married to someone of the same religion 
(90% and 83%, respectively).  

 Mormons and Muslims are the groups with the largest families; more than one-in-five Mormon adults and 15% of Muslim adults in the U.S. 
have three or more children living at home.  

 The Midwest most closely resembles the religious makeup of the overall population. The South, by a wide margin, has the heaviest 
concentration of members of evangelical Protestant churches. The Northeast has the greatest concentration of Catholics, and the West has 
the largest proportion of unaffiliated people, including the largest proportion of atheists and agnostics.  

 Of all the major racial and ethnic groups in the United States, black Americans are the most likely to report a formal religious affiliation. 
Even among those blacks who are unaffiliated, three-in-four belong to the "religious unaffiliated" category (that is, they say that religion is 
either somewhat or very important in their lives), compared with slightly more than one-third of the unaffiliated population overall.  

 Nearly half of Hindus in the U.S., one-third of Jews and a quarter of Buddhists have obtained post-graduate education, compared with only 
about one-in-ten of the adult population overall. Hindus and Jews are also much more likely than other groups to report high income levels.  

 People not affiliated with any particular religion stand out for their relative youth compared with other religious traditions. Among the 
unaffiliated, 31% are under age 30 and 71% are under age 50. Comparable numbers for the overall adult population are 20% and 59%, 
respectively.  

 By contrast, members of mainline Protestant churches and Jews are older, on average, than members of other groups. Roughly half of 
Jews and members of mainline churches are age 50 and older, compared with approximately four-in-ten American adults overall.  

 In sharp contrast to Islam and Hinduism, Buddhism in the U.S. is primarily made up of native-born adherents, whites and converts. Only 
one-in-three American Buddhists describe their race as Asian, while nearly three-in-four Buddhists say they are converts to Buddhism.  

 Jehovah's Witnesses have the lowest retention rate of any religious tradition. Only 37% of all those who say they were raised as Jehovah's 
Witnesses still identify themselves as Jehovah's Witnesses.  

 Members of Baptist churches account for one-third of all Protestants and close to one-fifth of the total U.S. adult population. Baptists also 
account for nearly two-thirds of members of historically black Protestant churches.  

About the Survey 
These are some of the key findings of the Pew Forum's U.S. Religious Landscape Survey, which draws primarily on a new nationwide survey 

conducted from May 8 to Aug. 13, 2007, among a representative sample of more than 35,000 adults in the U.S., with additional over-samples of 

Eastern Orthodox Christians, Buddhists and Hindus. The study also takes advantage of the 2007 survey of American Muslims ("Muslim Americans: 

Middle Class and Mostly Mainstream"), which was conducted by the Forum in partnership with its sister projects, the Pew Research Center for the 



People & the Press, the Pew Hispanic Center and the Pew Global Attitudes Project. In total, these surveys included interviews with more than 36,000 

Americans. 

Detailed data tables provide extensive demographic information on the 14 largest religious traditions, 12 large Protestant denominational families and 

25 individual Protestant denominations in the United States. 
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Most and Least Religious States in America  

Posted: 03/27/2012 4:21 pm Updated: 03/27/2012 6:08 pm  

Mississippi is the most religious U.S. state, and is one of eight states where Gallup classifies at 

least half of the residents as "very religious." At the other end of the spectrum, Vermont and New 

Hampshire are the least religious states, and are two of the five states -- along with Maine, 

Massachusetts, and Alaska -- where less than 30% of all residents are very religious. 

Gallup classifies 40 percent of Americans nationwide as very religious -- based on their 

statement that religion is an important part of their daily life and that they attend religious 

services every week or almost every week. Another 32% of Americans are nonreligious, based 

on their statement that religion is not an important part of their daily life and that they seldom or 

never attend religious services. The remaining 28 percent of Americans are moderately religious, 

because they say religion is important but that they do not attend services regularly or because 

they say religion is not important but still attend services. 

Religiosity varies widely across U.S. states and regions, with Mississippi in the deep South and 

Vermont in New England providing the most extreme example of the disparity. Fifty-nine 

percent of Mississippians are very religious and 11% nonreligious, while 23 percent of 

Vermonters are very religious and 58 percent are nonreligious. Although New Hampshire ties 

Vermont with 23 percent of its residents classified as very religious, slightly fewer (52 percent) 

residents in the Granite State are classified as nonreligious. 

More generally, eight of the 10 most religious states in 2011 are in the South (Mississippi, 

Alabama, Louisiana, Arkansas, South Carolina, Tennessee, North Carolina, and Georgia), with 

one straddling the line between the South and the Midwest (Oklahoma), and one in the West 

(Utah). None of the most religious states are in the Middle Atlantic, New England, or West Coast 

regions. 

http://www.huffingtonpost.com/2012/03/27/most-and-least-religious-states_n_1383482.html


By contrast, six of the least religious states in 2011 are in New England (Vermont, New 

Hampshire, Maine, Massachusetts, Connecticut, and Rhode Island) and four are in the West 

(Alaska, Oregon, Nevada, and Washington), with the District of Columbia and New York 

rounding out the list. 

These state-by-state patterns in religiousness have remained stable in recent years. Southern 

states have traditionally been the most religious, and states in New England and in the West have 

been the least religious. 

State Cultures Appear to Influence Religiosity 

Gallup research has shown that these state differences appear to be part of a "state culture" 

phenomenon, and are not the result of differences in the underlying demographics or religious 

identities in the states. For example, while Mississippi has the highest percentage of blacks of 

any state in the union, and while blacks are the most religious of any major race or ethnic group 

in the country, the Magnolia State's white residents are highly religious on a relative basis 

compared with whites in other states. And, Vermonters who identify as Catholics or with 

Protestant denominations are less religious than Southern state residents who identify with the 

same religions. It appears there is something about the culture and normative structure of a state, 

no doubt based partly on that state's history, that affects its residents' propensity to attend 

religious services and to declare that religion is important in their daily lives. 

Bottom Line 

America remains a generally religious nation, with more than two-thirds of the nation's residents 

classified as very or moderately religious. These overall national averages, however, conceal 

dramatic regional differences in religiosity across the 50 states and the District of Columbia. 

Residents of Southern states are generally the most religious, underscoring the validity of the 

"Bible Belt" sobriquet often used to describe this region. Coupled with the Southern states in the 

high-religiosity category is Utah, the majority of whose residents are Mormon -- the most 

religious group in America today. On the other hand, residents of New England and a number of 

far Western states tend to be the least religious. 

Religion is related to politics in today's America, and it is clear from a glance at Gallup's State of 

the States map that the most religious states in the union generally are the most Republican, 

while the least religious states skew more toward the Democratic Party. This means that the most 

divided states -- and thus, those where most of the heavy-duty campaigning in this year's 

presidential election will be taking place -- are the ones where residents tend to be neither at the 

very religious nor at the nonreligious end of the spectrum. 

Originally published on Gallup.com. 

Gallup's previous State-by-State survey on importance of religion was published in 2009. It can 

be accessed here. 
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PBS Interview: Daniel Driesbach 

 

Dreisbach is a professor in the School of Public Affairs at American University. His areas of 

specialty include American constitutional law and history, First Amendment law and church-

state relations. This is the edited transcript of an interview conducted April 22, 2009. 

 HIGHLIGHTS  
 How the First Great Awakening "knit together" the American People  
 The religious component of the American Revolution  
 The first compromise of the Continental Congress -- an opening prayer  
 The founders looked to religion to structure society  

The first Great Awakening: Why do you think the common man was so receptive to what these 

itinerant preachers were saying? 

To use the term ''Great Awakening'' suggests that the people have fallen asleep, and I think there 

was a sense in which the American people were concerned that there was a falling away of 

morality, of a general propriety in life in colonial times, that they had forgotten perhaps some 

first principles. So when the preachers of the Great Awakening came along, I think there was a 

receptiveness to renew their character, their morality, to return to some first principles of the 

American founding. 

“It's hard for me to imagine that Americans would have pursued their political independence … had they 

not had this common, shared experience of religious revival a generation or two earlier.” 

I thought the Puritans were all well-behaved Calvinists. 

Even within a few generations of the Puritans arriving in the New World, there was concern 

about the next generation. They weren't as interested in going to church. They weren't as 

http://www.pbs.org/godinamerica/interviews/daniel-dreisbach.html


interested in listening to long sermons on a Sunday afternoon. Many of them were choosing not 

to continue as part of the church, to maintain their membership. This was of grave concern to 

that older generation. 

Is that one reason why [Massachusetts Governor John] Winthrop's "city on the hill" foundered, 

that the tightly bound ideal of church and state was struggling? 

The Puritans of course were very familiar with the example of the children of Israel, and they 

knew that the children of Israel, their clothes were hardly dry from having crossed the Red Sea, 

and yet they were building idols to Baal. So this is not surprising to them. They understand the 

human condition. They understand the frailties of the human heart. And while it may have 

disheartened many of them that their children were choosing not to continue in the same paths 

that they had chosen, it was within their understanding of humankind and the human condition 

that there would be a need for renewal, a need for a great awakening. 

Also, life was quite tough. Was the idea that religion could help you to succeed? 

That certainly has been a key part of why religion is so important to these Americans, but I think 

by the time that we get to that first half of the 18th century, certainly in some parts of the 

colonies there's a kind of affluence. The things that drove them to God and to the safety and 

protection that God and the church provided was no longer quite so necessary. The fear of the 

Indians, the fear of hunger and starvation for some colonists was no longer a part of their lives. 

So that may explain in part why there is this falling asleep, for which there is a need for a great 

awakening. 

Describe the itinerant preachers. 

It is certainly true that Americans who lived on the frontier were, in some respects, very isolated. 

... So when a preacher arrives, I think that there is a desire to hear what this minister has to say, 

especially if it's someone like a [George] Whitefield, who has come from across the Atlantic 

Ocean, who probably speaks in a somewhat strange accent, who is familiar with the latest news 

and fashions of the mother country. ... 

What was it like to be a preacher? What were they like, and what did they do? 

These itinerant preachers oftentimes traveled by horseback, sometimes traveling thousands and 

thousands of miles in a given year, going through rain and sleet and snow, traveling with woolen 

clothes and leather jackets that one surely must think never completely dried out. This was a hard 

life, preaching oftentimes two, three, four times a day. ... 

But I think this is also part of the attraction that the itinerant preacher brings. This is a man who 

may be preaching in Vermont but may have been in Georgia earlier in the year, so there was a 

kind of a knitting together of the colonies by way of these itinerant preachers. There was a 

development of a common American identity that begins to emerge out of this revival that recall 

the Great Awakening. 



What was the charisma, language, connection that people found with people like Whitefield? 

One of the interesting things about the Great Awakening is that there is a kind of ecumenism that 

is a part of this Great Awakening. ... At some of these great revivals we see a coming together of 

various denominations, people that in a previous age would never sit down together in a religious 

setting, would not break bread with one another, and yet they're being brought together by a 

common message of revival. This, too, has the effect of a bringing together of the American 

people. 

What is this common message of revival? 

I think the true believer also has to understand the spiritual dimension of the great revival. The 

revivalists themselves and those who are moved by revival will point to the work of the Holy 

Spirit, the Holy Spirit being one of the persons in the Trinity. And the Holy Spirit is that which 

comes in and dwells within the human being and moves the person to see the work of grace, to 

understand the work of salvation in the life of the believer. This is a supernatural act that is hard 

for the rationalist to understand or appreciate. But the revivalists themselves, and those who 

come to a conversion experience to be born again, would point to the work of the Holy Spirit as 

being the prime actor in these great revivals. 

Is this a peculiarly American phenomenon? 

I don't think so. We have seen revivals at earlier points in history, but this is something that is so 

woven into the American identity -- it has a great deal to do with the shaping of the American 

people, the knitting together of the American people -- that it's become an indispensable part of 

our story as a people. ... 

Let's remember that we start out with a few scattered colonies. Oftentimes there's not great 

communication or conversation among these colonies. There's great differences in the cultures of 

the colonies. Some are based around fishing. Some are based upon the growing of cotton and 

tobacco and things like that. There's a very different identity, religious component to these 

colonies. 

And yet when we see the Great Awakening, there is a knitting together of the American people. 

There is a shared excitement about their faith, their Christianity. They develop a common 

language. There's a breaking down, to some extent, of the denominational divides that had 

separated them as a people, and this has the effect of bringing the Americans to a position where 

they see themselves as Americans as opposed to Virginians or Georgians or a citizen from 

Pennsylvania or New York or Massachusetts. ... 

What effect does that shared experience have on the political and religious establishment in the 

colonies? 

It's enormously important that Americans are beginning to see themselves as Americans and not 

simply as citizens of one of the colonies. And now this puts up a common front in expressing and 

articulating their grievances against Parliament and the king. But there are also some other things 



that are transpiring. There's a development of a common vocabulary, a common language, for 

example, that's going to be important in the struggle with Great Britain. The language of the 

tyranny of George III, for example, is not that far removed from the language of the tyranny of 

sin that the great revivalists speak. The liberty in Christ, for example, is language not that 

dissimilar to the kind of political liberty that these Americans are yearning for and are beginning 

to express their desire to achieve. 

For the establishment trying to rule and guide the colonies -- Anglicanism -- what does all this 

mean? 

I believe the great revival is somewhat threatening to the established church in the various 

colonies, because now, for the first time, Americans are beginning to have a rich, meaningful 

religious experience outside the four walls of the established church. It's breaking down those 

rigid rules of authority, and this, too, is going to contribute to what's going to happen in the 

American movement for independence. Americans come to appreciate through this religious 

experience that the establishment does not always hold, and they're going to challenge the 

establishment in a political sense when it comes to the struggle against Great Britain and colonial 

rule. 

So a significant connection between religious revival and what took place in 1775? 

It's hard for me to imagine that Americans would have pursued their political independence with 

the same kind of language and the same kind of design had they not had this common, shared 

experience of religious revival a generation or two earlier. 

How does it survive that generation gap? How do we know this generation gap didn't dilute or 

stop it? 

Whitefield actually dies in [1770], having made several missionary journeys back and forth 

across the Atlantic Ocean. He remains a much revered and loved figure in America, right up to 

the threshold of the American independence movement. So I think that he doesn't fade away, 

even though the Great Awakening may have burned brightest in the 1730s and '40s and perhaps 

the early '50s. 

Some historians are also suggesting that in some parts of the country, this was a religious 

movement that continued unabated right through the remainder of the century and even into the 

next. Perhaps in some areas like the central Piedmont region of Virginia, there seems to have 

been something of an ongoing revival throughout the century. Obviously at times there's greater 

intensity than at others, but I think it's perhaps a little bit of an error to think of this revival as 

something that happened for a brief moment, was over and forgotten about. 

How do you square that with the Enlightenment?  

I think it's a little bit easy to overplay the role and influence of the Enlightenment in America in 

the 18th century. ... I don't think that the Enlightenment thought went too deeply into the public 



at large. This was, by and large, a Christian people who had an appreciation for general orthodox 

views of Christianity. 

The kind of Enlightenment, rationalist influence that we find in America in the 18th century 

tended to be of a rather more moderate version than what you might have found in Europe, 

especially on the continent. There is, for example, in America a deep appreciation for the person 

of Jesus Christ, that Jesus was a great moral teacher. That wasn't always true of Enlightenment 

thinkers on the continent. Take someone like Jefferson, for example, who does reject, in the 

Enlightenment tradition, many of the basic beliefs of orthodox Christianity, and yet he believes 

that the teachings of Christ are the most sublime that has ever been. So there is a more moderate 

expression of Enlightenment thinking, and it's restricted to a fairly elite segment of the American 

population. ... 

... What do Americans do with this Christian-religion DNA in them? Does Calvinism always lie 

dormant in them? 

One of the things that we know about Calvinism, from its origins in Geneva right through to the 

American experience, is it provides a rather comprehensive worldview. It's an integrated, 

coherent, theological, political, cultural perspective that defines -- in many respects shapes -- 

many aspects of life. And this culture is transported to the American colonies. 

Best estimates would suggest that by the time of American independence, probably somewhere 

in the neighborhood of 98 percent of Americans are Protestant Christians, and of that number 

maybe three-quarters, perhaps even more, are individuals who are affiliated with a reformed 

theological tradition, and by that I mean that branch of Protestantism most closely identified with 

Calvinism. Now, this is going to affect their thinking in a lot of ways. The role of Providence is a 

very significant part of the Calvinist worldview. 

What does that mean? 

They have a view that there is a superintending divine being who directs the affairs of men and 

nations. They have great confidence in the designs of this Providential being. Things don't 

happen by chance; they don't happen by accident. They happen because of Providence. 

But let me give you one very specific example of how this Calvinist worldview has a tremendous 

effect and impact on the American political scene, and this has to do with the theory of 

resistance, the right to resist a tyrannical ruler. One of the great teachings of the apostle Paul is in 

the book of the Bible Romans 13, where it talks about the duty of citizens to be in submission to 

those in authority over them. This is a great barrier to those who might want to resist an unjust 

rule or a tyrannical ruler. 

But Americans of the Calvinist tradition were able to look back to the continent. In particular, 

they looked to how the French Calvinists, the Huguenots, responded to the St. Bartholomew's 

Day massacre, where French Huguenots were slaughtered by the Roman Catholics. Emerging 

out of these kinds of experiences on the continent, the Calvinists began to articulate a theory of 

self-defense, the right to resist an unjust ruler. This was exactly the kind of argument that was 



used by the Puritans in resisting Charles I, leading into the great English civil wars. And the 

Americans of the reform tradition saw here a model for how they could resist the tyrannical rule 

of the English Parliament and king, and they drew on this tradition, this theological Calvinist 

tradition, in their own uprising against the British, starting in the 1760s and 1770s, culminating, 

of course, in defeating the greatest army in the world at that time. ... 

This reformed Protestantism, this worldview, the right to dissent, is that why Puritans matter to 

this country? 

I think Puritans matter for a lot of reasons, but I think that they do have a kind of a character, a 

resilience, a determination, a work ethic that represents the best of American values. So whether 

they are important as a seed or whether we simply look back to them as a model in some of these 

respects, I think they are very valuable and continue to be valuable to Americans in how they 

think about themselves. ... 

Tell me about the British imposition and its effect. 

Some historians have taken the view that one of the sparks to the American Revolution was the 

desire to impose bishops on America. These would have been Church of England bishops, 

Anglican bishops. Americans would have had to pay for these bishops, and this raises two 

fundamental objections. 

Number one, not all Americans were Church of England. There were Congregationalists 

dominant in New England. There were growing numbers of religious dissenters, whether they be 

Presbyterian or Baptist, Quakers or what have you. And they objected strongly to the idea that 

they would be placed under the authority of these English bishops. 

But number two, Americans understood that they were going to have to pay for these bishops, 

and they saw the imposition of the English bishops, the Anglican bishops, as a kind of 

ecclesiastical Stamp Act. They were going to be taxed for something that they didn't want, they 

didn't desire, so they resisted this. ... 

Do you think the Revolution had a distinctly religious component to it? 

I think it has a religious component in a variety of ways. One is that religion provided the 

rationale for resistance in the first place, a theological rationale. And for a Christian people, it 

was enormously important that they have a theological justification for this most serious act that 

they are about to embark on. But there are other religious components to this movement for 

independence. One is this resistance to the imposition of an Anglican bishop. So I think religion 

plays a significant role throughout the emergence of the independence movement in America. 

The idea that even the top leaders -- Madison, Washington -- saw Providence as playing its part 

in the American Revolution and its success? ... 

I think one of the most common religious themes that we find in the literature of the American 

founding is this idea that here is a God who intervenes in the affairs of men and nations. This, 



too, is a bit of a departure from the English and the continental view of the Enlightenment, the 

deists' perspective. We all learned in school that the deist involved the clockmaker God who 

wound up the clock and let it run on its own. Well, Americans were not of this variety. They 

believed, almost to a man, that there was a God who intervened in the affairs of men and nations, 

so they had great confidence that as things unfolded in this struggle with Great Britain that there 

was a God who was concerned, and they certainly prayed that that God would be on their side. 

Madison wrote about this? 

In Federalist [Papers No.] 37, as I recall, he talks about you can't understand this without 

appreciating the finger of the Almighty God. George Washington spoke of this often. In fact, a 

third of his first inaugural address as president of the United States is devoted to religious 

themes, and he talks about the role of Providence in bringing the nation to this point where they 

have a new nation under a new Constitution. 

We all remember the significance of July 4, 1776, and this idea of declaring political 

independence from Great Britain. But another very interesting event happened on that same day 

in the Second Continental Congress. The Congress formed a committee given the task to design 

a great seal for the United States, and to that committee was appointed John Adams, Thomas 

Jefferson and Benjamin Franklin. And they went away to deliberate on what the great seal for the 

United States should look like. 

When they came back, they came back with a most interesting set of ideas. Benjamin Franklin 

suggested that the great seal should show Moses extending his hand out over the Red Sea as it 

parted to allow the children of Israel to escape Pharaoh's army. Thomas Jefferson suggested 

another theme involving the children of Israel. His idea is that it show the children of Israel in 

the wilderness, led by a pillar of cloud by day and a pillar of fire by night. We read about this in 

the book of Exodus. 

Now, this is very significant, because here we have two Americans -- we think of them as sons of 

the Enlightenment, but when called upon to design a great seal for the United States, what are 

they drawn to? They're drawn to an image of the children of Israel. They, like so many of their 

more pious countrymen, see themselves as following, if you will, in that example of the children 

of Israel, led by divine Providence, led by a pillar of cloud by day and a pillar of fire by night, 

straight from the provider God himself. This is what they looked to in imagining the American 

identity. 

[Tell us about the] Constitutional Congress. 

Various representatives of the American states wanted to coordinate their response to the various 

burdensome acts of the British Parliament, the various taxes and the like. So they agreed to 

create a congress, what came to be known as a Continental Congress, and the delegates from the 

various states except Georgia, who did not attend, began to convene in Philadelphia in 

September 1774. On the first couple days, they dealt with preliminary matters like presenting the 

credentials of the delegates and selecting a president and a secretary for the congress. But the 

very first substantive act of that congress was, one of the delegates stood and made a motion that 



they commence with prayer, and they voted to call a local minister to come and lead the congress 

in prayer. 

Now, there was an objection to that motion. Interestingly enough, it came from the very devout 

Episcopalian John Jay of New York, who said, "Well, you know, this is a very diverse body that 

we have here." He says: "We've got Episcopalians; we've got Presbyterians; we've got 

Congregationalists. There are even some Baptists in this room. There's some Quakers in this 

room. How could we call a minister that would be acceptable to us all? This might lead to 

division." This seems to be the implication of his objection. Sam Adams of Massachusetts said: 

"I'm not a bigot. I can certainly listen to the prayer of an Episcopalian or an Anglican minister. In 

fact," he says, "this might be a very good thing, a unifying thing, as we set out on this most 

important and arduous task." So the motion was passed to call this minister, and they went to the 

local Christ Church, Episcopal church there in Philadelphia. The rector was a man by the name 

of Jacob Duché, and he came the next morning in his clerical garb, and he led in a prayer. 

What was very interesting is that on that same day, the delegates in that hall had received news -- 

it turned out to be false reports -- but they had received news that the British had begun 

bombarding Boston, so there was great alarm in that chamber. And the reading for that day from 

The Book of Common Prayer was Psalm 35, which talks about the Protector Lord protecting the 

defenseless. And the delegates seem to have been greatly moved by the coincidence, we might 

say, of this particular reading for that day. 

The minister had a prepared prayer which he read before the delegates. It's been preserved; we 

know what he said. But according to reports, he then went on for about another 10 minutes in 

extemporaneous prayer, and there are interesting eyewitness accounts of how greatly the group 

was moved by this moment of religious expression. A few days later, John Adams wrote a 

lengthy letter to [his wife,] Abigail, describing in great details the moment, the fervor of this 

prayer. And significance seems to have been attached that at this moment, as they embark on a 

most important task, that they began their activities by calling on God for divine protection, for 

divine guidance in their endeavors. 

Yet the Constitution has virtually no reference to God. How do you square those two conflicting 

ideas? 

I don't see much of an inconsistency in that at all. I think it is noteworthy that unlike most public 

documents of the day, the United States Constitution of 1787 does not contain the usual prefatory 

language invoking God's name and protection. 

But I think we must keep in mind that this was a federal republic, that they were bringing 

together in some kind of confederation or federation a group of 13 different colonies, and most 

of these colonies had laid out in great detail their view of God, their reliance on God, in their 

public documents. I think there was a fear about this new federal creature that they were about 

ready to create, and so there was jealous guarding of the church-state arrangements that were 

already articulated in state documents. ... 

Explain Jefferson's view on the Constitution, or what was lacking from it. 



... We do know that Jefferson was concerned, and explicitly expresses concern, that there was not 

greater explicit protection of religious liberty in the proposed constitution of 1787. 

Why was he so agitated by this? 

Jefferson by this time had already staked his reputation on being an ardent supporter of religious 

liberty, and I suspect, given his past practice, what he had championed in Virginia, he would 

have liked the national constitution to have been more explicit in saying that the federal 

government had no power to interfere with the religious exercise, the religious expression of the 

people. 

Why was he such a champion for religious liberty? 

I think this is part of that Enlightenment, rationalist influence, this idea of free thought. The fact 

that the state or some king or prelate could tell someone what they had to believe or who they 

had to worship, when and where and how to worship, would have been anathema to Jefferson. ... 

Did he see things in his recent past that would have prompted this? 

Jefferson certainly would have been aware of the fact that dissenters in his own commonwealth 

of Virginia had been persecuted, had suffered disabilities in the recent past. In fact, he had 

written a Bill for Establishing Religious Freedom, which was designed to free dissenters of those 

kinds of disabilities. So he was certainly familiar with that immediate history in his own 

neighborhood, quite literally his own neighborhood. Some of his neighbors would have been 

dissenting Baptists, for example, that would have felt the sting of that kind of persecution. 

What was it like for a Baptist preacher to live in Virginia in the 1760s? 

Virginia was arguably the most important of the colonies. It was the most centrally located 

geographically. It was the largest, most populous, probably the wealthiest of all the colonies. 

There were some interesting geographical divides in Virginia. You had the more established 

elites along the coastal areas, what we call the Tidewater. Many of the religious dissenters who 

have come of late to Virginia have moved more toward the foothills of the Appalachian 

Mountains, out toward the Shenandoah Valley. This is closer to where Jefferson lives. 

Jefferson, of course, is from Albemarle County. He built his home at Monticello, right outside 

Charlottesville. This would have been an area that had attracted many of these religious 

dissenters. Historians have told us that that particular county was a very religiously diverse area 

in the colony, and I think this must have informed Jefferson's thinking on the role of religion in 

public life. He understood the dangers of religious tension and conflict, and he must have 

understood the value of coming up with a workable policy of toleration so Baptist and Anglican 

and Presbyterian and later the Methodist could live side by side and flourish in the soil of central 

Virginia. 

What had attracted Baptists and other denominations to this part of Virginia? 



They want to live free, and they want to move beyond the reach of the established church. They 

want to move where there are less defined authorities in a civil sense, and the farther West they 

move, the more that's the case. So I think that's one of the great motivations. Of course that's 

where the land is. That's where the available land for exploitation lies. So they're moving to 

cheap land, that kind of thing. 

But there is a really rapid shift in religious demographics in central Virginia. Remember, 

Virginia starts out as a Church of England colony, and the Church of England dominates. But 

Jefferson writes in his own lifetime that he sees the Baptists and religious dissenters becoming 

the majority in Virginia. He may have overstated the case, but in any case it's very significant 

that this is a state that is changing, and changing quickly, in terms of religious demographics. 

But there wasn't freedom, was there? What did a Baptist preacher face? 

The Church of England had a firm grip on life in Virginia. There were laws that required you to 

attend religious services, and these would have been religious services in the Church of England. 

There were severe fines and even imprisonment if you did not abide by these laws, so this 

impacted the ordinary citizen. There were laws requiring you to tithe your money to support of 

the established church. 

For a Baptist minister or a minister really from any dissenting sect, you had to be licensed by the 

state, and this is particularly troublesome for the Baptists, because this would have been an 

affront to their view of conscience. This would be violating their direct relationship with God as 

they saw it, so they objected to this requirement of licensure. 

There would be requirements that marriages be performed only by ministers from a licensed 

church. Meetinghouses had to be approved and were regulated. So there were all kinds of 

restrictions and regulations imposed upon religious dissenters. 

What do you mean by a direct relationship with God? 

The Baptists believed -- and this is not unusual in the Protestant tradition -- that there was a 

direct relationship between God and man. Clearly they had thrown off the necessity for an 

intercessor by way of a priest or a church between God and man. And they believed that as a 

believer, they had to respond as God through the Holy Spirit spoke directly to their conscience. 

... Tell me about George Mason. 

George Mason is an interesting character. He comes from a very prosperous plantation-owning 

family in northern Virginia, what we call the Northern Neck. That's a piece of land between the 

Rappahannock and the James River. His father was killed when he was 10 years old in a freak 

boating accident crossing the Potomac River, and he suddenly becomes the man of the family. 

This also denies him an opportunity to receive a more formal education, but he's trained at home. 

His uncle is one of the most successful lawyers, with one of the largest libraries, in Virginia. By 

all accounts, he read deeply and long in his uncle's library, so he's a very well-, self-educated 

man. He's not trained as a lawyer, but he's also very knowledgeable in the law, and when 



Virginians decide to declare their independence from Great Britain, they look to George Mason 

as a man to guide them and help them in reconstituting a new society. 

How did he do? 

The Fifth Virginia Convention met in Williamsburg in the spring and early summer of 1776. On 

May 15, the Virginia Convention sent instructions to the delegates at the Continental Congress to 

press for independence. So in a sense, Virginia was declaring its independence before the 

Continental Congress. 

But this created a political crisis, a political question: If we're severing our links with England, 

what is the rule of law? What is the authority, politically speaking, in Virginia? 

So perhaps drawing on Lockean ideas, they decide what they need to do first is to draft a clear 

declaration of rights, followed by a plan of government, or what we might call a constitution. 

And on both of those counts, the Virginia Convention looks to George Mason to lead them. 

It is George Mason who provides the first draft of what came to be known as the Virginia 

Declaration of Rights, which is debated in late May and early June. It's adopted by the Virginia 

Convention on June 12, 1776. This is a declaration of rights that's going to be a model 

throughout the colonies as they become independent states. Some have said it's a model for 

declaration[s] of rights around the world, perhaps even the United Nations' Declaration of 

Human Rights. But it includes in its provisions an important measure protecting the right of 

religious exercise. ... 

Tell me where Jefferson and Madison are. 

Jefferson does not play a significant part in these debates because he is in Philadelphia as a 

Virginia delegate at the Continental Congress. This is the congress that drafts and adopts the 

Declaration of Independence. 

James Madison is an interesting [figure] in all this as well, because he is a brand-new delegate to 

the Virginia Convention. This is his first significant job having completed college, so he's a 

relatively young, untested actor in Virginia politics. But he has some important things to 

contribute to this debate on religious liberty in Virginia. 

What does Madison make of the draft? 

The last article in the Virginia Declaration of Rights, which eventually becomes Article 16, 

comes first from the pen of George Mason. And Mason uses the most liberal, enlightened 

language of the day, which is the language of religious toleration. He wants all Virginians to 

enjoy religious toleration. 

But there was James Madison, this young, untested delegate in the Virginia Convention, and 

historians tell us that in his very first public act of what was to be a very distinguished career in 

politics, he objected to Mason's language of toleration. He says, "This is not what we're objecting 



to." He says: "Religion is an inalienable, a natural right. It's beyond the reach of civil magistrates. 

Toleration implies that there's some human authority -- perhaps a state, perhaps an established 

church -- that in its benevolence grants you the right to practice your religion. But if it can grant 

you that right, it can just as easily take that right away from you." 

So Madison says not toleration; rather, we should be arguing for religious liberty, the full and 

free exercise of religion. And he's very successful in persuading his fellow delegates to adopt this 

language of religious liberty and abandoning this Old World idea -- liberal though it may have 

been at the time -- but this Old World idea of religious toleration. And this, I believe, is the most 

significant moment in American history for religious liberty. 

How did he persuade the delegates? 

I may have to bust a bubble here, because he may not have done it on his own. The evidence is 

that he worked through some of the more mature, well-established members of the convention. 

Madison himself, we're told, had a quiet voice, a diffident personality. ... A common strategy that 

he used often in his political career is that he would take an idea to a more forceful member of a 

body and ask them to make the motion or to make the suggestion for a certain kind of language. 

And there certainly is tradition that that's what Madison did in this case, that he took an idea 

which he had written down, which he had articulated, this idea of religious liberty, and perhaps 

worked through other members of the convention. 

And they were persuaded? This was radical stuff, wasn't it? 

The idea of rights is in the air -- not only rights, but inalienable rights. So I think that this was an 

audience that was receptive to a reframing of the debate from one of toleration to the idea of 

religion and the exercise of religion as a fundamental, inalienable right, far beyond the reach of 

civil magistrates. 

What was the reaction from the dissenters, the Baptists and so on? 

The dissenters could not be happier. They see this as a breaking down of the stranglehold that the 

established church had long had in Virginia. ... And they began to inundate the Virginia 

Legislature with petitions and letters, asking for those kinds of laws under the old regime of 

religious establishment to be lifted and to be thrown away forever. 

But the elites in Virginia, those who dominated the Legislature, were not quite ready to move so 

quickly or so radically. So this is really the opening salvo in what is going to be a decades-long 

debate. I oftentimes think of it in terms of bookends. At one end we have Article 16 of the 

Virginia Declaration of Rights, which speaks about the full and free exercise of religion. But we 

see its legislative culmination 10 years later in 1786, when the Virginia Legislature, in January of 

that year, adopts the Bill for Establishing Religious Freedom, which was written by Thomas 

Jefferson. 

Why did it take so long for Jefferson to succeed in getting that bill passed? 



Jefferson was not only a member of the Continental Congress, he was also a member of the 

Virginia Convention, and when he left Philadelphia and the work of the congress, he came to 

Williamsburg. 

One of his first acts once he arrived back at that legislative deliberation was to introduce a bill 

for a complete revision of the laws of Virginia. Jefferson, like so many of his colleagues in other 

colonies, understood that having thrown off the political rule of Great Britain, this raised a 

fundamental legal question. ... Virginia had been under the English common law. This is a 

system of law rooted in precedent. And the question they grappled with is, did we sever that 

connection with common law and with the body of precedent? In any case, we need to revisit, re-

examine our laws to remove all vestiges of monarchical rule and to place our legal system on a 

true republican foundation. 

So Jefferson introduced a bill for the revisal of the laws of Virginia. The law was adopted, and he 

was appointed the chair of a committee of five that was given the task of going through every 

law in Virginia with an eye toward replacing old English monarchical rules with republican 

rules. And this is the preoccupation of Jefferson's life for the next several years, at least until he 

becomes governor at the end of the decade. 

By all accounts, Jefferson, as part of that process, probably sometime in early January, maybe a 

little bit later in the year 1777, wrote the first draft of what came to be known as a Bill for 

Establishing Religious Freedom. This was Bill No. 82 in this revised code. 

The entire code was submitted to the Legislature in 1779; at that point his bill was introduced for 

the first time. There was also a competing bill for a general assessment, which is a taxation of the 

public to support the churches. And so these were viewed as competing views. The Legislature 

was not able or willing to sort of adopt one or the other at this point, so both bills died in the 

Virginia Legislature in 1779. 

At this point the turmoil of the war takes over, and it's the preoccupation of the people of 

Virginia as well as their Legislature to fight and win this war with the British. It's not until the 

worst of the hostilities are over, 1784, that once again the Bill for Establishing Religious 

Freedom is readduced into the Virginia Legislature. And it begins its process toward its adoption 

and its signing into law in January 1786. 

One, the fully agreed principle that people should have free exercise of religion; two, Jefferson 

wants to ensure the state can have no proprietary rights over religion. Jefferson was pushing 

further than Madison's idea? 

I think by the mid-18th century, an interesting debate begins to emerge in the American colonies 

and most especially in Virginia, and that is, how is the best way to promote a vibrant religious 

culture that is going to influence for good the broader political society? 

On the one hand, you have those who are supporters of the established church. They say the only 

way to promote religion in society, to the effect of promoting a virtuous civil polity, is by having 



an established church. If you disestablish, the church is going to wither away, and religion is 

going to lose its influence on the broader society. 

But there's a new view that begins to emerge, and it's a view that is promoted by an interesting 

coalition. It is a coalition of religious dissenters and those followers of the Enlightenment. It 

brought together those persecuted Baptists in central Virginia with people like Jefferson and 

Mason. 

And their idea, which is radical at the time, is, you disestablish the church; you allow every 

religious sect and credo and denomination to compete in the marketplace of ideas. That 

competition will bring out the best. Truth will prevail in this competition of ideas. Ministers are 

not going to grow fat and lazy, relying on a check from the state. Rather, they're going to become 

diligent. They're going to meet the needs of their congregants. They are going to excel in their 

industry. They're going to reach out to their neighbor. And it's through this competition of 

religious sects and denominations that the purest and the most efficacious faith and church will 

prevail in Virginia. 

It's in this context of a debate of what is the best way to promote religion that we see the 

movement toward disestablishment and the champion of true religious liberty, a religious liberty 

that can flourish when the state doesn't tell you who and when and where and how you worship 

God. 

What is this need for a vibrant religious society? Why is it specific to America? 

The important feature of this American experiment in government is that this is going to be a 

system of self-government, and the great challenge that the founders confronted is, how do you 

promote order and discipline once you remove the tyrant who uses the whip and the rod to 

compel people in an orderly fashion? Clearly, for a free, self-governing people, the rod and the 

whip are unacceptable. 

And it's on this point, I believe, that the American founders looked to the role of religion -- not 

necessarily a state religion, not an established religion, but the role of religion and morality 

informed by religious values to provide an internal moral compass that would prompt the citizen 

to behave in an orderly, disciplined fashion. 

This is an idea that is replete in the political literature of the American founding. It is said over 

and over and over again. And no one says it more famously or succinctly than George 

Washington in his famous farewell address of September 1796. He says, "Of all the dispositions 

and habits which lead to political prosperity, religion and morality are indispensable supports." 

Now, he's not saying anything new or radical. He's simply restating what has been said over and 

over again in this American pursuit of a system of self-government. As if to emphasize the point, 

it's interesting to note what he goes on to say in the very next sentence. Having said religion and 

morality are indispensable supports, he says, "In vain would that man claim the tribute to 

patriotism who should labor to subvert these great [pillars] of human happiness." That's startling 

language. That's stunning language. I read that to say that if you're laboring to undermine this 



public role of religion, then you can't call yourself a patriot. This is coming perilously close to 

calling that person a traitor to their country. 

Now, again, he's not saying anything radical or new here. This is an idea that is said repeatedly in 

the literature of the American founding, so the role of religion is essential to this experiment in 

self-government. It's that thing which provides the internal moral compass that is going to 

prompt people to behave in an orderly way so that the whole system doesn't break down into 

chaos. 

Does Jefferson have that same view? 

I think it's worth noting that there are those who believe religion is important for this purpose out 

of a genuine spiritual sense that religion changes the heart; it improves one's relationship with 

God. 

I think it's also true that there were those -- perhaps we might call them skeptics -- who think 

religion is important, but perhaps for more strictly utilitarian purposes; it is a convenient 

replacement for the whip and the rod. Maybe they themselves don't need religion because they 

are sufficiently well educated or sufficiently self-disciplined that they don't need religion, but yet 

they understand, in a large republic where you have many citizens that have not had the benefits 

or the education or refinement that they've had, that religion becomes important. And again, it's 

for utilitarian purposes for this group of individuals, not the fact that religion genuinely changes 

the heart. 

So Jefferson sits comfortably within that? 

He's a little hard to read, but I think you can find, in the [Notes] on the State of Virginia, for 

example, he gives some hints that yes, he does view religion as being important for this purpose. 

But I would be more inclined to say he's viewing it for its utilitarian value rather than its 

genuinely spiritual value. 

... Jefferson appeared to have a greater affinity to Baptists than to Anglicans. 

Jefferson had a distrust of religious sects or denominations that were rigidly hierarchical. That 

would include the Church of England, the Anglican Church with its bishops and even its 

archbishops. That would have included the church of Rome with the pope and its cardinals and 

bishops and so on. 

By contrast, Jefferson seems to have had a great affinity for the Baptists, and I think a great deal 

of that affinity comes from their form of church governance, that Baptists were much more 

democratic. The congregation by majority vote would choose to call a minister or to fire a 

minister, to build a new building, those kinds of things. So I think he was very attracted to the 

more egalitarian aspects of Baptist culture and Baptist governance. 

People seem surprised that the marital bed of the 1791 First Amendment had Jefferson on one 

side, sharing it with the Baptists. 



... What Jefferson and the Baptists, and I would say Madison, had in common was a distrust of 

this marriage between the civil state on the one hand and the church on the other. Both of them 

had an interest in disestablishment. The Baptists wanted to be free from the regulations and the 

burdens of the established church. Jefferson thought that by disestablishment we would be 

creating a marketplace for ideas where truth could prevail in that marketplace. So they had a 

common objective, but that doesn't mean that they shared certain doctrinal beliefs. 

Did Jefferson need the Baptists for getting the First Amendment through? 

... I think those who shared the views of Jefferson and Madison needed the weight of the 

numbers represented by not just the Baptists but other dissenting sects. Baptists were an 

important part of that group, but let's not forget that there are Presbyterian groups. By the end of 

the century, the Methodists are beginning to flourish in central Virginia, so there's a need for 

these various groups apart from the established church to truly agitate, to capture the attention of 

legislatures with the need to push forward with this non-establishment policy, with this idea of 

religious liberty. 

Jefferson had one try at disestablishment in Virginia. He describes it as his "severest contest." 

Why? 

This is a phrase that comes out of his autobiography, and what he's writing about is this 

momentum that is created in Virginia in 1776-1777. With the passage of Article 16 of the 

Virginia Declaration of Rights, Jefferson wants to push hard, at that moment in 1776, to fully 

and formally disestablish the Anglican Church. This is the "severest contest" of his life. ... 

So the severest contest is because he was up against a peer group that was just too difficult? 

What significantly had changed?  

... What's achieved in these legislative struggles of late 1776 is that the dissenters are relieved of 

their obligation to pay a tax in support of the established church. Also there is a temporary 

suspension given to members of the established church so that they don't have to pay in support 

of their own church. Now, it's hoped that they will do that voluntarily. 

But what we enter into is a period of several years here where the established church in Virginia 

is not receiving its tax support, so to speak, so this is a time of crisis for the church. It is moving 

into a period of greatly weakened financial position, but it's also, I think, a beginning of an 

instructive lesson for Virginians, and that is the power of voluntary support. Through these 

changes, dissenters are being taught the importance to give their voluntary support to the church 

that most moves them, that most speaks to their needs. And I think this is a lesson that is not lost 

on those in the established church. 

Together, this is beginning to weaken the position of the established church in Virginia, weaken 

it to the position that by the time we get to 1784-1785, we see a new round of battles over a tax 

or general assessment, and Jefferson's bill for religious freedom. We've gone now for almost 

seven to eight years without tax support for the established church in any significant way, and 

those supporters of the old established church say, ''We're in a serious crisis here. Our church 



lands are falling apart,'' quite literally. We're talking about the physical plants of the church, 

roofs falling in, ministers going without pay. And when they go without pay, they're moving on 

to other things. So there's a sense in which, with the decline of the established church, that there's 

a bit of a crisis here in the religious fabric of Virginia life. 

So the old supporters of an established church say, "What we need is a new tax." And those 

supporters of Jefferson, Mason, Madison, those who were dissenters, said, "No, what we need to 

do is to fully and formally disestablish, put all religious sects on an equal footing, and let them 

compete in the marketplace of ideas." And "truth," Jefferson says, "will prevail in that 

marketplace." ... 

What do you think is the point of the First Amendment? 

... I think the first thing to note about the First Amendment is that it is reassuring. It is reassuring 

the American people that this new creation that we call the national government or the federal 

government is not going to interfere with the rights and liberties of the American people. This is 

very important because Americans, they've just thrown off the shackles of an enormously 

powerful, central, remote government, and they are skeptical and worried about replacing that 

old government with a new, remote, central authority. So it's important to reassure them that the 

federal government is not going to tell them when, where, how they can practice their religion, 

who will be their God, those kinds of things. 

But there's a second important aspect to the First Amendment, and that is a reaffirmation of the 

principle of federalism. Federalism, of course, is the system of government, system of politics, 

separates the powers of a central authority from regional governments. And it reaffirms that to 

the extent that any aspect of civil government has jurisdiction as it pertains to religion, that that's 

going to take place at the state and local level. 

Let's not forget at the time that the Bill of Rights was adopted, there were still established 

churches in some of the states. And those established churches were going to continue well into 

the 19th century. So the First Amendment ... reaffirms those powers that state and local 

governments have, which is that they can maintain the church-state policies, the positions on 

religious liberty articulated in their own constitutions and laws. 

Jefferson is prepared to allow states to do the very thing that he believed was antithetical to how 

America's civil society should run? How does he square that? 

I think there's a couple responses to that. One is, let's not forget that this is a generation that 

viewed the principle of federalism as an important protector of rights. Federalism is a concept of 

separation of powers. It was a way of diffusing, limiting the power of government. So they saw 

inherent good for the protection of rights and liberties in the very notion of federalism, and 

Jefferson wants to defend that. 

Beyond that, I think Jefferson has a certain optimism that the other colonies, former colonies, are 

going to look at Virginia and they're going to see the model of Virginia, the liberty as it 

flourishes in Virginia. And I think he thinks it's inevitable that these other states are going to 



want to follow the model of Virginia and to disestablish, to allow the broadest, richest expression 

of religious liberty. ... 

So he was optimistic when it came to matters of religion? 

I think he was a man who was very confident in the rightness of his positions, and he thought 

others would see it the same way that he did inevitably. 

What's he doing picking away at the Bible, taking bits out, reworking it? 

Jefferson himself embarked on two rather significant Bible projects, ... first in about 1803-1804, 

and a second exercise late in life, 1819-1820, long after he'd left the White House, where he 

essentially cut up the Gospel accounts in the New Testament to extract these great moral 

teachings that he believed Jesus had to offer. 

Now, there's a variety of ways that we can interpret this. One, we could say this is Jefferson's 

Enlightenment Bible He's cutting out those portions of the Bible that involve miracles, 

transcendent claims, the deity of Jesus as the Son of God, those kinds of things, because this did 

not accord, one could argue, with his Enlightenment, rationalist religion. 

Others have suggested that perhaps there were less ambitious goals in mind. It's worth noting 

that his first Bible was prepared right on the threshold of the Louisiana Purchase, and in fact, in 

his own hand he writes out that he sees this as an instruction book on morals and ethics for the 

Indians who live in those territories. So in one sense, that's how we might interpret this. On 

another, we could say this is an expression of Jefferson's rationalist religion. 

Meanwhile, America goes bananas for religion in a way that he didn't predict. How could he get 

it so wrong? 

He stands among many others who have been wrong in their predictions about the demise of 

traditional religion, especially in the 20th century. The claims are that modernity and secularism 

would sort of dominate and religion would sort of wither away. So he stands in good company 

on that account. 

Again, I think Jefferson himself is a follower of a kind of Enlightenment religion, a rationalist 

religion. ... And he simply did not appreciate the depth of the American embrace of orthodox 

Christianity and didn't foresee this second awakening, what we oftentimes call the Second Great 

Awakening, that would grip his own homeland, beginning in territories not very far from his own 

home there in central Virginia, and would dominate the American cultural life for the next 

generation or two. 

... Do you think the level of insecurity in America at that time played a part in it? 

I'm not sure "insecurity" is the right word, but you've come out of a moment of great turmoil, 

uncertainty. We forget the uncertainty of the 1790s, the Shays' Rebellion, those kinds of things. 

There was a kind of a rumbling taking place: Is this republic going to work? This is a new 



experiment. So I think one plausible interpretation is that the uncertainty of the times prompts a 

kind of a returning to the principles of faith. 

... 1791 had produced the most extraordinary moment in America's religious history, and yet in 

only 30, 40 years, you find huge numbers of people being prejudiced against because of their 

faith. The liberty of Catholics was being infringed in the 1830s and '40s. ... Catholics are run out 

of town, beaten or killed. So did the First Amendment really work? 

I think we expect more of the First Amendment than what it was designed to accomplish. I 

would suggest that the First Amendment did not offer anything significantly new, radically new 

in our way of thinking. It simply made explicit that which was already implicit in the 

constitutional design. And the fundamental feature of that design, of course, was this kind of 

federalism. ... 

I think what's going on with the riots and the Catholics in Philadelphia and things like that [is] 

just the phenomenal shift in demographics. Up to this point, if you're 98 percent in the majority, 

it's easy to tolerate 1 or 2 percent here or there who are a little bit different. But in some 

communities, with the arrival of the Irish in the wake of the potato famine, things like that, there 

is a profound change in demographics. ... We're talking about significant numbers that can 

actually change the fabric of the culture, or so it's perceived. And it's very easy, in the wake of 

this shift in demographics, to bring out the old prejudices, the old canards about the pope and all 

the sinister aspects of Catholicism that had been part of the religious wars and struggles of 

previous centuries. ... 

What was Jefferson up against [in the battle to disestablish religion in Virginia] that made it so 

tough? 

... Jefferson is being severely challenged here. His integrity is being challenged as a person of 

faith, so to speak. This is a pretty nasty battle. The established church doesn't want to give up its 

hold that easily, and it had some very powerful surrogates in the Virginia Convention. These are 

people who challenged Jefferson, challenged whether he was in fact an infidel or, even worse, an 

atheist. Now, this is going to become a recurring theme in Jefferson's life. There were those who 

said that the author of the Virginia Statute for Establishing Religious Freedom surely was an 

atheist or an infidel. The man who ran for president in 1800 was going to be challenged as an 

atheist and an infidel. ... 

The 1800 election: "Bury your Bibles." Was this religious intolerance?  

The election of 1800 was one of the most bitterly contested elections in American history, and 

religion emerged as one of the key issues in that campaign. 

Jefferson's religion, or perhaps we should say the alleged lack thereof, had become a question 

that had been raised. The supporters of the Federalist candidate, John Adams, had said that 

Jefferson was an atheist or an infidel and that he was unfit to hold high office. 



Now, the evidence given in support of these charges was his authorship for the Bill for 

Establishing Religious Freedom, some rather unorthodox things that he had said in his Notes on 

the State of Virginia, a book that he had written in the 1780s, including a line where he said, "It 

doesn't matter to me whether someone believes in 20 gods or no gods. It neither picks my pocket 

nor breaks my bones," he says. And this of course is very much outside the mainstream of 

orthodox thinking. 

But also Jefferson's friendship with some of the leaders who emerge in the French Revolution -- 

and of course in the time period between Jefferson serving as the American ambassador to 

France and the election of 1800, the revolution in France had turned very nasty; it turned very 

bloody. There was a de-Christianizing movement that had arisen in France, where mobs would 

go into churches and tear down crosses, that kind of thing. 

So when Jefferson's political opponents in 1800 said that he was an infidel or perhaps an atheist, 

this resonated with a Bible-believing people, especially in New England. So we receive these 

eyewitness accounts of housewives, having heard that Jefferson was elected president, in their 

gardens burying the family Bible because they fully expect this new infidel administration into 

Washington to confiscate the Holy Scriptures and to burn them. This is not that far-fetched if in 

fact Jefferson would usher in a revolution much like the revolution in France had turned out. ... 

[What was behind the ban on religious tests for office?] 

... There is a forgotten religion clause in the unamended Constitution of 1787. And in Article VI, 

Clause 3, there is a prohibition on religious tests for federal officeholders. This is a rather 

significant departure from the Old World practices, where oftentimes a public officer was 

required to take a religious test. 

Now, there have been those in our own time who have viewed the religious test ban as the 

cornerstone of the secular state and in some respects a precursor to the First Amendment, which 

was not added to the Constitution till 1791. 

I see the religious test ban a little bit differently, because I think this also reaffirms this idea of 

federalism. I would argue that the religious test ban was written into the Constitution not out of a 

general denunciation of religious tests, but rather it was written into the Constitution to support 

and defend religious tests, albeit the religious tests that were already in place at the state and 

local levels. The great fear in 1787 was that this new federal newcomer would sort of come 

crashing onto the scene and supplant the various policies and practices at the state level. ... 

[How did the idea of man's fallen nature influence the Founders?] 

One way in which reform theology -- that is to say, the theology of John Calvin as it's manifest 

in various denominations dominant in America in the 18th century -- is through this idea that 

man was a fallen creature. This takes us back to the Garden of Eden, what we read about in 

Genesis 3, that man fell and has a fallen nature. This very idea is going to have a profound 

influence on the design of the American system of government. This suggests that man can't be 

trusted with absolute power; that where an individual is given power, that power must be 



checked. And this becomes one of the defining features of our Constitution, with concepts like 

separation of powers, checks and balances, federalism, rule of law, these kinds of ideas. 

Now, there are political theorists will tell us that there have been other traditions that argue about 

man's weakness, his weak character, his fallen nature perhaps. But clearly it is this idea, born of 

the Reformation, especially those teachings of Calvin, that inform this generation of Americans. 

... Does it have resonance today? 

I think it does. Americans tend to be people distrustful of government, are we not? And we still 

have great faith and confidence in things like checks and balances. Why? Because we're a little 

bit distrustful of our fellow citizen who is elevated to positions of political power. ... 

"Wall of separation": Why did Jefferson write that letter to the [Danbury Baptist Association] 

and explain stuff to them? 

Let's recall that in a day before televised news conferences, the president had a limited number of 

ways in which he could communicate with the American people. Oftentimes there were 

newspapers that were affiliated with political parties; they became the mouthpiece of a political 

leader. But one of the primary ways that a president had of communicating with a broad 

constituency was by writing letters to various community groups, civic groups. And when a 

president wrote a letter to a small group in New England or anywhere else in the country, they 

had a high degree of confidence that that letter would be printed and reprinted in newspapers all 

across the country. 

Jefferson wanted to use this letter as an opportunity to explain why he, as president, had declined 

to issue Thanksgiving Day proclamations. This had become a very big and controversial issue in 

the early days of his administration. It was an issue that had been used by his opponents to 

reaffirm their allegation that he was an infidel or perhaps an atheist, because they would ask the 

president to set aside a day for religious observance, he would decline, and they would say, 

"There's your evidence that he's an infidel, because who but an infidel president would refuse to 

thank God or have a day of prayer, fasting and thanksgiving?" So Jefferson wanted to diffuse this 

very sensitive issue that was hampering him in the early days of his administration. He wants to 

explain why he, as president, does not issue such religious observances. 

I think that what we read in this "wall of separation" statement is not a broad principle that 

church and state must always be separate. Rather he's reaffirming the principle of federalism. 

He's explaining why he, as president, cannot issue such proclamations, and yet he, as the 

governor of Virginia, had issued days for prayer, fasting and thanksgiving. 

And again, I would say that this is the lens through which you must look at whatever the 

Constitution has to say about religion. It is fundamentally about the separation of powers 

between what the national government can do and what state and local authorities can do. And 

the wall of separation is really, in my opinion, an affirmation of the principle of federalism. 



Now, this is a metaphor that was picked up much later in American history. It was mentioned by 

the Supreme Court in an 1879 decision, but it's really not until the mid-20th century, in an 

important Establishment Clause case in 1947, a case called Everson v. Board of Education, that 

the Supreme Court picked up Jefferson's metaphor and virtually elevates it to the status of 

constitutional law. So today it's very hard to have a conversation about church and state without 

invoking this "wall of separation" metaphor. It's come to define the way in which many 

Americans, including scholars and jurists, talk about, think about the prudential and 

constitutional relationship between church and state. ... 

For white Protestant males, it wasn't much of a wall, was it? For blacks, Catholics, Mormons, it 

must have felt much more like a wall.  

I certainly think that we have seen a transition in our understanding, interpretation and 

application of the wall of separation or, more broadly, this idea of separation of church and state. 

It certainly means something very different if you live in a culture, in a society that presumes a 

Protestant cultural hegemony, and you move into the future, as we have done, to a society that is 

much less Protestant and is much more secular in nature. 

We have a kind of religious diversity unimagined by the Founders. ... So there has emerged a 

kind of a secular construction, a secular interpretation of separation of church and state, which is 

significantly different than a strictly Protestant conception of what separation of church and state 

means. 

I think this is why so many very pious Protestant Christians today denounce the wall of 

separation, because they see it not as something that protects the exercise of one's religious 

expression, but something that is used to exclude them from public life. It's an instrument used to 

deny them the ability to contribute as citizens to public debates if their debates are informed by 

religious ideals. 

Do you think they're right to feel that? 

There are certainly examples in our society today where this wall of separation has been used -- 

and, I think one could argue, misused -- to exclude faith-based ideas and faith-based arguments 

in the broader secular culture. ... 

Isn't that the problem? The moment it becomes a faith-based idea, secularists and people who 

don't believe the same thing feel that God or religion has skipped over that wall. 

I don't think that there's any objection to allowing the faith-based ideas or arguments to be 

expressed. I think that the state cannot adopt policies that are not defensible on legitimate secular 

grounds. So there's two parts to this. I think all arguments should be open in that marketplace, 

but the state is limited in the kinds of policies that it can adopt. ... 
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ARMSTRONG, William Lester, (1937 - ) 

 
Senate Years of Service: 1979-1991  

Party: Republican  

ARMSTRONG, William Lester, a Representative and a 

Senator from Colorado; born in Fremont, Dodge County, Nebr., 

March 16, 1937; attended the public schools, Tulane University 

1954-1955, and the University of Minnesota 1956; served in the 

United States Army National Guard 1957-1963; president of a 

radio station in Aurora, Colo.; banker; State representative 1963-

1964; State senator 1965-1972; State senate majority leader 1969-

1972; elected in 1972 as a Republican to the Ninety-third 

Congress; reelected to the Ninety-fourth and Ninety-fifth 

Congresses (January 3, 1973-January 3, 1979); was not a candidate 

in 1978 for reelection to the House of Representatives, but was 

elected to the United States Senate; reelected in 1984, and served 

from January 3, 1979, to January 3, 1991; not a candidate for 

reelection in 1990; chairman, Republican Policy Committee (Ninety-ninth through One Hundred 

First Congresses); is a resident of Littleton, Colo.  
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Tad Armstrong '76 creates U.S. Constitution class for local citizens 

Wednesday, February 21, 2007 

Tad Armstrong '76 had simply heard enough criticism of the legal profession.  

The plaintiff's trial attorney in Edwardsville, Illinois stopped by his local coffee shop every morning enroute to the Armstrong Law Offices and he would 

often overhear conversations from other patrons about lawyers, judges, and newspaper stories about court decisions. And, more often than not, the 

conversations were simply wrong. The facts were wrong, the knowledge about the law was lacking, and there was no sense of truth. So, he decided to 

do something about it, creating a class for local citizens to teach the basics of the U.S. Constitution, the U.S. Supreme Court, and to review court 

cases.  

"I was simply sick and tired of the onslaught of criticism from well-meaning citizens about lawyers, judges, and the Madison County judicial system," 

said Armstrong, who has practiced for more than 30 years in the Edwardsville area since earning his law degree from the College of Law in 1976. "The 

reputation of attorneys is not very good here in what has been called the „judicial hellhole' of America. While any profession can use some constructive 

criticism, the onslaught of false information about the legal profession has been hard to swallow. People were so far off base. They are good 

intentioned people, but they just didn't have a clue. I talked to a friend of mine about my frustration and he challenged me, blaming the legal profession 

and the local Bar Association for not educating the public about what we do. So rather than defend what I do, I decided to show and teach folks about 

what I do." 

Armstrong decided to see if he could coax a group of local citizens together once a month to learn the U.S. Constitution and to review Supreme Court 

cases. He posted fliers at the coffee shop, the Rotary Club, and his church telling of his new club. Having no idea if anyone would be interested, his 

first session in February, 2005 attracted 80 people eager to learn about the U.S. judicial system.  

"I thought the U.S. Constitution would be a good place to start," said Armstrong. "People don't understand the Constitution and often draw inaccurate 

conclusions from media stories about court cases. The public simply doesn't have an accurate representation of the U.S. Supreme Court, the American 

legal system, and the Constitution. Thus, the ELL Club, which stands for "Earn It, Learn It, or Lose It," was born." 

More than two years later, the ELL Club movement has taken off in the St. Louis metropolitan area and Armstrong sees the potential and value of a 

national educational movement.  

"The St. Louis Post-Dispatch heard of us and Mandy St. Amand attended a club meeting and wrote a nice story on our first anniversary. When the 

story ran in the paper, citizens began calling me from throughout Madison County wondering when they would get an ELL club in their community." 

A year later, KMOX-AM radio interviewed Armstrong about the ELL club concept and the phone really began ringing off the hook. In the last few 

months, ELL clubs have formed in Highland, Glen Carbon, Granite City, Jerseyville with proposed Illinois clubs in Bethalto, Alton, and Godfrey and 

Missouri chapters in Brentwood, Webster Groves, and Creve Coeur. The ELL club meetings are free and anyone is welcome to attend. The classes 

are taught with a mixture of videos, lectures, and Supreme Court opinions. No legal experience is required. The ELL handbook edits out many non-

constitutional issues, provides helpful and sometimes provocative commentary to generate discussion and makes opinions easier to read. Class 

attendees have learned the bare-bone facts of constitutionality of such questions as abortion, the religion clauses, gun control and war powers. 

https://www.law.illinois.edu/news/article/949


Although all issues are on the table, the primary focus of ELL is not policy or morality, but rather an accurate understanding of Supreme Court rulings 

as well as an accurate understanding of the majority and dissenting opinions' reasoning.  

The concept for starting an ELL club is simple, according to Armstrong. Take hometown citizens who are willing to work hard by reading about 50 

pages per session and meeting once per month. Add a local attorney who will moderate the monthly sessions for no fee, recruit local financial 

sponsors, find a location to hold the meeting, turn on the coffee pot, and begin a conversation. 

"I would like University of Illinois College of Law graduates to set the example in this country," said Armstrong. "Let's make Illinois the front-runner for a 

grass roots educational movement to teach our citizens about the U.S. Constitution and get our population back to a level of Constitutional knowledge 

that it enjoyed 200 years ago. As Thomas Jefferson once said, „A democracy can never be ignorant and free.' If this program works in Madison County, 

it can work anywhere." 

Armstrong has put together an easy-to-use ELL club marketing binder than includes a Table of Contents, Start-Up Kit, and how-to tips for finding a 

meeting room, sponsors, and recruiting membership. The first 24 months of lessons are already "in the can" to provide willing volunteers a jump start 

on the program. Lawyer-moderators are asked to commit to one year of the program, but all who have stepped up to date have not indicated a desire 

to turn over the reins to anyone at the first anniversary of their club. 

"After 30 years of practicing law, I have decided to do something about the relentless criticism of our profession," said Armstrong. "This is a way for 

lawyers to give something back to their respective communities. Although the primary motivation for lawyer-moderators should not be financial gain, 

the added benefit of the concept is that all players stand to gain, both in terms of knowledge and remuneration. Too many of our fellow citizens are 

ignorant of our Constitution, our laws in general and how our legal system works. The mainstream media is not helping matters and, in fact, is making it 

worse. I see it as a grand adventure and I invite fellow Illinois law graduates to join me on the journey." 

For more information on getting an ELL club started in your community, visit the ELL website at http://www.ellclubs.com/ or call the Armstrong Law 

Offices at (618) 656-6770.  
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TAD ARMSTRONG: LOSS OF FREEDOM IS NEVER MORE THAN A GENERATION AWAY  

May 03, 2012 12:00 am  •  Tad Armstrong 

The national anthem touts our nation as the "land of the free" and politicians define us 
as "freedom-loving." Indeed, the term "freedom" most aptly describes who we claim to 
be, doesn't it? It would seem, then, that Americans should be the experts on this topic. 
Not a week goes by that we don't hear someone praising those who lost their lives to 
preserve the freedoms we are told we cherish. But, do we? I challenge you to turn to 
your coffee-klatch buddies and seriously discuss what it means to you. You may find the 
answer more elusive than you think. 

Thomas Jefferson believed freedom and ignorance could not coexist. The only place the 
word "freedom" is mentioned in our Constitution is in the First Amendment, and 
religion is the first freedom mentioned. The Founders believed our freedoms were 
granted to us by our creator. See the Declaration of Independence. How ironic then that 
221 years after ratification of the Bill of Rights, our own president unilaterally would 
violate his oath of office by prohibiting our most sacred freedom to some of us. 

I fear we are slowly losing our freedoms because of our ignorance of their meaning. The 
Obama-backed contraceptive/morning-after-pill mandate, without question, in itself 
should have ended all hope this president had of winning a second term. Religious 
freedom is (or should be) that important to all Americans, yet the voter polls point to a 
tight race. 

I now understand how freedom cannot survive in a sea of ignorance. 

As one example, according to the Religion News Service, "The Rev. C. Welton Gaddy, 
head of the Interfaith Alliance, argued that ... 'the Catholic Church's definition of 
religious freedom is one that is only concerned with its own beliefs and practices and 
makes no room for those whose views differ.' " 

Apparently, this man believes that the freedom to exercise one's religion is limited by 
views antithetical to one's religion. How absurd! That's not freedom! It smacks of 
ignorance! 

The April 18 Post-Dispatch editorial " 'Totalitarian incursion'" says, "Contraception is 
nowhere in the Bible," apparently in an effort to challenge the rationale underlying the 

http://www.stltoday.com/news/opinion/tad-armstrong-loss-of-freedom-is-never-more-than-a/article_1e9eca37-c8b8-5607-883e-84e7a1c8fecd.html
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sacred beliefs of the Catholic Church. No need to enter that debate. The validity of the 
premise is irrelevant. In this nation, no religious organization is required to substitute 
the beliefs of the Post-Dispatch for its own. Neither is it required to succumb to the 
beliefs of the majority. That is the beauty of constitutionally protected freedom. 

The editorial continues, "We do not take issue with church beliefs or internal operations, 
regardless of the church, as long as they do not enter the public square. The U.S. 
bishops, in their call for civil disobedience, have entered the public square." 

Civil disobedience, by definition, always "enters the public square." It would be of no 
value if it didn't. I find it laughable that a liberal newspaper rails against the concept of 
civil disobedience. Does Gandhi come to mind? How about Joan Baez blocking a city 
hall entrance singing "Kumbaya" while protesting the Vietnam War? What about 
unauthorized civil rights marches in the South? How would the Post-Dispatch react if a 
conservative president (via executive order) were to criminalize printed criticism of his 
policies? Is the First Amendment freedom of the press not worth a little civil 
disobedience in that instance? 

Justice Robert H. Jackson, writing for the majority in one of the most eloquent U.S. 
Supreme Court opinions (West Virginia Board of Education v. Barnette in 1943), puts 
religious freedom in the proper, uniquely American perspective. "One's right to ... 
freedom of worship ... may not be submitted to a vote" and "depends on the outcome of 
no elections." That is, until this elected president decided he could curtail religious 
freedom for some Americans. 

Justice Jackson continues, "Those who begin coercive elimination of dissent soon find 
themselves exterminating dissenters.... We set up government by consent of the 
governed, and the Bill of Rights denies those in power any legal opportunity to coerce 
that consent." As far as I can tell, the Catholic Church has not consented to giving up its 
First Amendment freedom. 

In a concurring opinion, Justice Frank Murphy states, "Official compulsion to affirm 
what is contrary to one's religious beliefs is the antithesis of freedom of worship." This 
president takes it further by compelling employers with contrary religious views to 
actively participate in delivering to their employees substances the use of which they 
believe to be a sin. 

I refuse to accept the notion that a majority of Americans have so little regard for our 
founding principles that they would sell out their neighbor's religious freedom for a few 
bucks per month. As President Reagan warned, "freedom is never more than one 
generation away from extinction." Somebody sound the alarm. Rome is burning! 

Tad Armstrong is an Edwardsville lawyer, founder of ELL Constitution Clubs 
(www.ellconstitutionclubs.com) and author of "It's OK to Say 'God.' " 
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